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In the case ot the erection of a mill dam, a court of Equity will not interfere Dec. 1844. 


by injunction, unless it be shewn that it will be a public nuisance, or, if it 
will be a private nuisance only to an individual, unless it manifestly ap- 
pears, that so great a difference will exist between the injury to the individ- 
ual and the public convenience, as will bear no comparison, or that the 
erection of the dam will be followed by irreparable mischief. 

The cases of Attorney General v. Blount, 4 Hawks, 384. The Attorney 
General v. , 1 Dev. Eq. 13; and The Attorney General v. Perkins, 2 
Dev. Eq. 38, cited and approved. 


This was a bill of injunction, filed in Person Court of 
Equity, at June Term, 1843, praying that the defendant 
(William A. Lea, ancestor of the present defendants) might 
be restrained from erecting a certain mill, on the ground that 
it would be injurious to the health of the relator, and the 
neighborhood generally. 


(4) The opinion in this case was delivered at June Teim, 1844. 
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Nes. 1844. From the pleadings, it appeared that the defendants were 


Bradsher 
v 


Lea. 


the owners of a tract of land in Person County, and that their 
father, William A. Lea, against whom the Bill was originally 
filed, intending to erect thereon a public grist and saw mill, 
commenced the construction of adam across a stream called 
Cobb’s Creek, running through the said tract. The contem- 
plated site of the mill, and the whole of the water to be ponded 
by the dam, are, and will be altogether on the land of the de- 
fendant, and the mill pond when full, will expose a surface of 
fifieen acres, being one acre in area for every foot in height of 
the proposed dam. ‘The country round and about the site has 
long been settled with a dense population, and leaving but a 
small portion in woodland. Leasburg, in Caswell county, a 
pleasant, healthy and thriving village, is not more than a mile 
and a half from where the dain will be, and the dwelling house 
of the relator, not more than three quarters of a mile from the 
head of the pond. ‘The bill alleges that the object of William 
A. Lea was not so much the benefit to be derived to himself or 
the community by the erection of a public mill, as his individ- 
ual interest in the improvement of the land on which the 
water will be ponded. It charges that the pond will be a pub- 
lic nuisance, by destroying the health of the neighborhood, 
and of the plaiotiff’s family, and asks of the court an injunction, 
to restrain the defendant from proceeding in the work. The 
answer avers that the interest of the neighborhood demands 
the erection of a mill at the place contemplated, that such a 
mill will greatly contribute to the public convenience as there 
is not another mill in the neighborhood, and that it will not 
injure the health of the citizens—and that the interest he ex- 
pects to enjoy from it, is principally one in common with the 
neighbors, to be derived from their custom; and it is their 
wish, or thatof a large majority, that the mill should be erect- 
ed, and denies that the health of the citizens of Leasburg, or 
of the neighborhood or of the relator will be injured by its 
erection. 

On the coming in of the answer at Spring Term, 1843, a 
motion was made to dissolve the injunction, which was refus- 
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ed, and the injunction was ordered to be continued till theDee. 1844. 
hearing. Replication was taken to the answer, and both par- 5. age 
ties having taken depositions, the cause was set for hearing, _¥ 
and at June Term, 1844, was by consent transferred to the 
Supreme Court. 


Palmer and Iredell for the plainuff. 
E. G. Reade aud Venable for the defendants. 


Nasu, J. The testimony in the case is very voluminous. 
The witnesses are taken mostly from the immediate vicinity of 
the proposed pond, and they differ in their opinion as to the 
effect of the ponding of the water upon the health of the re- 
lator’s family, and of the neighborhood. Of the many ex- 
amined by the relator, but three are decidedly of opinion, that 
the pond will have the injurious effect, and two of them are 
citizens of Leasburg, and these out of a population of eighty 
persons living in the village. Dr. Barnett, a gentleman of high 
standing in his profession, a witness for the plaintiff, thinks it 
will not injure the health of the neighborhood, for the reasons 
he gives. Dr. Walker, another of the plaintiff ’s witnesses, is 
doubtful, and is of opinion that the result would depend upon 
the fact, whether the stream would possess sufficient power to 
keep the pond full of water during the summer season. Only 
three of those examined by the relator, are opposed to the 
erection of the mill decidedly, and one of those would rather 
it were not erected from the fear of the result. Out of the 
number of the defendants’ witnesses, eight think the health of 
the neighborhood will not be affected, and are in favor of its 
erection, and the two physicians are of the same opinion as to 
the probable effect in injuring the health of the neighborhood. 
In addition to this, it appears from the testimony, that the 
mill, when erected, will be a public convenience to the neigh- 
borhood. In time past, it further appears, that mills had been 
erected on different parts of Cobb’s creek with ponds, some 
larger and some smaller than the one contemplated, and that 
no injury to the health of the neighborhood was experienced, 
or not more than necessarily results in every case of such an 
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Dec. 1844. erection, but that all those mills are now down. The power of 
Bradsher the Court of Equity to interfere by injunction, to restrain and 


v 


Lea. 


forbid the erection of mill dams in cases of this kind, is admitted, 
Whenever any erection is about to be made, which, when 
made, will be a public nuisance by destroying the health of 
the neighborhood, or when the injury to an individual and 
his family is irreparable, and renders immediate action a duty 
founded on imperious necessity, or when in the case of a pri- 
vate nuisance, the injury is the result of an establishment made 
for personal gratification or mere private profit, a court of equi- 
ty will exercise its preventive power. The case of the Attor- 
ney General at the relation of Bell against Blount, 4 Hawk. 
384, was that of a public nuisance—as injurious to the citizens 
of the town of Tarboro’ in rendering the place sickly. The 
court Jay it down asa principle of equity long settled, that 
where irreparable mischief may be done, as of waste, or in a 
plain case of nuisanee, an injunction will be granted; and 
accordingly, the injunction previously obtained was perpetu- 
ated, because, as the court say, the evidence in the case ap- 
proaches as nearly to ascertain the certainty of the apprehend- 
ed evil, if not prevented, as can be expected from the nature of 
the subject. Soin the case of Attorney General uponthe 
relation of the citizens of Raleigh against Hunter, 1 Dev. 
Eq. 13, which was a case to abate a nuisance already in ex- 
istence—the court say, we are satisfied beyond a reasonable 
doubt, from the admissions of the defendant in his answer, 
that his pond would create a nuisance and that of the worst 
kind. ‘The injunction was perpetuated. The Attorney 
General at the relation of Eason against Perkins, 2 Dev. 
Eq. R. 38, is the case of a private nuisance to be occasioned by 
the erection of a mill, whereby the health of the adjoining 
country, and particularly the health of the relator’s family, 
would be destroyed. An issue was submitted to a jury, and 
they found that the health of the relator and his family would 
be injured by the mill pond, but not that of the neighborhood. 
The bill was dismissed upon the maxim, that private right 
must yield to public convenience upon adequate compensa- 
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tion. And when the mischiet arising from the erection of a Dec. 1844. 
mill, which is a public convenience, does not extend to the pau. 
neighborhood, but is confined to a particular family, it cannot, 
as a general rule under this head, be held a nuisance, to be 
redressed by abatement or injunction. In the case before us, 
it does not appear from the evidence, that the erection of the 
mill pond will endanger the health of the neighborhood, or of 
therelator’s famiiy. Mills have, from time to time, been erect- 
ed on the same creek, aid in the same neighborhood, without 
injuriously affecting the air of the neighborhood, or, if so, to a 
very limited extent. Cobb’s creek is a narrow stream, rarely, 
if ever, overflowing its banks, with a current, according to 
some of the testimony, which never fails at the place, where 
it is intended to erect the mill, and which, in all probability, 
will keep the pond filled with water. We cannot, therefore, 
say we are satisfied that effects, so injurious to the health of 
the neighborhood as to render it a nuisance, will result from 
the erection of this pond. But it appears to us this is a case 
of private nuisance, if a nuisance at all, in the erection of a 
mill, which will be a public convenience. And there is no- 
thing to shew us that there is so great a disproportion between 
the private suffering and the public convenience, as would au- 
thorise the court to interfere. The legislature considers pub- 
lic mills as public conveniences, and encourages their erection 
even Ly taking from another so much of his land upon just 
compensation as may be necessary, unless the mill when erect- 
ed will be apublic nuisance. Rev. Stat.ch.122. In this case 
the whole of the land, on which the mill and pond will be, 
belongs to the defendants ; they have a right to use it, as in 
their discretion may seem right, provided in doing so, they do 
not injure the public or private individuals, and when the use 
they make of it is to the public convenience, and the injurious 
effect confined to a private individual, the interest of the latter 
must give way to that of the many, unless he can make it man- 
ifestly appear, that so great a difference exists between his in- 
jury and the public convenience, as bears no comparison, and 
that the erection will be followed by irreparable mischief, in 
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which case the court will interfere by injunction. Hason v. 
Perkins, 2 Dev. Eq. 38. The interference with private rights 
is, at all times, a delicate subject, from which courts ought to 
abstain, except in cases of necessity. Wesee nosuch necessi- 
ty here. ‘The most that can be claimed for the plaintiff under 
the testimony is, that it may be doubtful whether the mischief 
apprehended may not follow the erection of the mill dam, 
We cannot arrest any longer the action of the defendants on 
such a case. ‘T'he answer denies that the improvement of his 
land was his object in erecting the mill; declares that its erec- 
tion would be a public convenience, and denies that the health 
of the neighborhood, or of the Plaintiff would be injured by 
it—and we think the testimony does not sustain the plaintiff’s 
bill, but does sustain the defendant’s answer. 

On the coming in of the answer, on motion in the court be- 
low, the injunction was continued to the hearing; and repli- 
eation having been taken, the cause was set for hearing, and is 
in this court now for final hearing. We are of opinion that 


the interlocutory order made in this case, continuing the in-. 
junction to the final hearing, waserroneous, and that the in- 
junction ought to have been dissolved. ‘The bill must be dis- 
missed with costs to be taxed by the master. 


Per Curiam, Bill dismissed. 
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PETER HINES ts. THOMAS BUTLER. (4) 


The authority of an agent to collect a note or bill, does not authorize him to Dee. 1844 
indorse the note or bill, either in the name of his principal, or on his account. 

Much less is an agent authorized te endorse another paper fur the debtor, to 
enable the latter to raise money tu pay the debt to the principal. 

Before an agent can insist that his principal has adopted, as his own, acis, 
which the agent had no authority todo, it is necessary to shew that the prin- 
cipal was fully apprised of all the facts and circumstances atiending the 
transaction. 

The cases of McElwee v. Collins, 4 Dev. & Bat. 209. Taylor v. Smith, 2 
Hawks, 465; and McBrayer v. Roberts, 2 Dev. Eq. 50, cited and approved. 


This was a bill filed for an account in Wake Court of Equi- 
ty, which, having been set for hearing, was at the Fall Term, 
1843, transferred by consent to the Supreme Court. 

The facts of the case are stated in the opinion delivered in 
this Court. 


Badger and W. H. Haywood for the plaintiff. 
Alerandor and Iredell for the defendant. 


Daxtzt, J. The plaintiff employed the defendant as his 
agent to manage his landed estatesin the county of Burke, to 
receive the rents and pay the expenses of the same; also, to 
see to the renewal and payment of certain notes, which the 
plaintiff then owed in the bank at Morganton. The plaintiff, 
being much pressed for money, also employed the defendant 
as his agent to take eight of his slaves to Alabama, and sell 
the same for cash. ‘The defendant carried the said slaves out 
to Alabama, and sold them at high prices on credits, and took 
bonds for the purchase money. When the plaintiff was in- 
formed of the said sale, and the manner it had been made, he 
adopted it. And when the said bonds became due, the defen- 
dant was again employed by the plaintiff az his agent, to go 


(4) This opinion was delivered at June Term, 184¢. 
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Dee. 1844. to that State, and coilect the money due on the bonds. ‘The 


Hines 


Vv 
Butler. 


plaintiff, then being in great distress for money, urged the de- 
fendant by letters, to make remittances to him. But collec- 
tions in that State then being difficult to be made, the defend- 
ant, for the accommodation of one of the debtors, Solomon 
Adams, who could not then pay his bond, endorsed a bill of 
exchange for $4000, drawn by the said Solomon Adams and 
one Benjamin Adams, on Adams and Taylor, of Mobile, pay- 
able to the defendant, nine months after date, in order to ena- 
ble Solomon Adams to raise the money to pay his bond. The 
bill was accepted by the drawees, and all the parties to it were 
considered good. ‘This bill, endorsed by the defendant in his 
own name, was sold by Adams to Sheffield and Co. for $3200 
only, which money Adams paid to the defendant, and he re- 
mitted it to the plaintiff. ‘The bill of exchange, when it ar- 
rived at maturity, was protested for non-payment. The hold- 
ers, Sheffield and Co., then brought suit against the defendant 
on his endorsement. ‘The defendant says, that he was iguo- 
rant, when he endorsed the bill, that he would be in law liable 
to the holders for the amount of the said bill, but that, being 
advised by counsel, that he was liable, he then paid the hold- 
ers the whole sum mentioned in the face of the bill. It does 
not appear to us from any evidence in the cause, that he, at 
the time, mentioned to his counsel all the facts and circum- 
stances, under which the bill had been made, endorsed and 
discounted by Sheffield and Co. If he had done so, his coun- 
se] must have informed him, that he could have effectually re- 
sisted the holders’ action on the bill, on the ground of usury ; 
as, by the statute (year 1819,) of Alabama, it was in fact void 
for usury ; or, if he did not wish to plead the statute of usury, 
he could have resisted the plaintiff’s recovery of $800, at least 
of the sum, on the ground of its being without consideration. 
This might have been done at law, if the New York rule is 
followed in Alabama, Ham v. Hendricks, 7 Wend. Rep. 569. 
MeElwee v. Collins, 4 Dev. & Bat. 209. Or- it might have 
been done in Equity, if the Alabama courts follow the En- 
glish rule, by bringing the money actually received on the 
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bill of exchange, and interest, into court, and then the Court Dec. 1844 
of Equity would have relieved by a perpetual injunction, or 73,705 


a decree to surrender up the bill to the endorser; Taylor v. 
Smith, 2 Hawks, 465. McBrayer v. Roberts, 2 Dev. Eq. 
50. But, says the defendant, if I did blundcr and imprudent- 
ly pay the holder of the bills $800 more than I received on it, 
I did it through ignorance of the law, when I thought I was 
doing the best for the plaintiff, and that-I have not personally 
received one cents’ benefit by the transaction; and further- 
more, the plaintiff has since adopted my endorsement and sub- 
sequent payment of the bill. ‘The answer we have to give to 
all this is: First, that the authority of an agent to collect a 
note or bill, does not authorise him to endorse the note or bill, 
either in the name of his principal, or on his account; Mur- 
ry v. East India Company, 5 Barn. & A. 504. Paley on 
Agency, 192. Much less is an agent authorised to endorse 
another paper for the debtor, to enable the latter to raise mo- 
ney to pay the principal. Its being done through ignorance 
of the law, cannot be a reason why the plaintiff should sus- 
tain the loss, although the defendant has derived no benefit 
from the transaction, and did then believe he was doing the 
best for the plaintiff’s interest. Secondly, before the defend- 
ant could insist, that the plaintiff had adopted, as his, the en- 
dorsement on the bill, it became necessary for him to prove, 
that the principal was fully apprised of all the facts and cir- 
cumstances attending the transaction. Lewin on trusts, 643. 
So far from showing us, that the plaintiff had full knowledge 
of all the facts, the correspondence between them, filed as ev- 
idence in the cause, shews that the plaintiff was altogether 
ignorant of the terms, upon which the bill of exchange had 
been obtained and negotiated. In truth, the defendant at no 
time gave the plaintiff to understand, that he was looked to by 
the defendant as bound to take the loss on himself. And the 
plaintiff, particularly by his letters, sought information on this 
subject of the bill from the defendant, and never distinctly 
got of him, as we can see, the informationsought. It is true, 
that the plaintiff did not at first, on the imperfect information 
M3 


v 


Butler. 
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Dee. 1844.he had received, declare that he would not stand to the loss, 


Hines 
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Butler. 


~ But this might well arise from the circumstance, that the de- 
fendant had informed him, that he had every assurance that 
the money ($800,) would be obtained from Adams, whem he 
said in his letters that he had sued, and that he soon expected 
judgment and satisfaction. But there is not sufficient proof 
to authorise us to deciare, that the plaintiff ever adopted’as his 
the said endorsement, or ever agreed with the defendant that 
he would sustain all the loss on the bill. 

The utmost that can be presumed against the plaintiff is, 
that he agreed to indulge the defendant for money, which the 
defendant collected from other debtors to the plaintiff, and had 
used in taking up the bill from Sheffield and Co. until the de- 
fendant could recover in an action he brought on the bill 
against the acceptors and drawer of the bill. When the 
plaintiff in his letters makes use of the words, “my funds,” 
and “my debts,” he is not,as we think, confining himself to 
the Adams’ debt, or to the bill of exchange ; for it will be re- 
collected that he had several debtors in that State besides the 
Messrs. Adams, and that the defendant was his agent to get in 
all the said debts. We are of opinion, that the first exception 
to the report of the master must be sustained, and that instead 
of the credit of $4267 27 allowed for this bill, the defendant 
be allowed a credit for the sums actually paid by him into 
Bank for the plaintiff on the 12th and 18th days of May, 1836, 
for the plaintiff. 

The second exception is to the allowance to the defendant 
for his wages while in the plaintiff’s service. We think it 
must be overruled. The defendant claims his actual expen- 
ses and wages for himself while he was actually engaged at 
the rate of $2 per diem. It is apparently reasonable. Be- 
sides, the plaintiff, when he first employed the defendant, 
agreed to give those wages on that trip; and he suggested no 
diminution, when he subsequently sent him. But it was 
said that his subsequent journeys were rendered necessary by 
his own fault in making sales on a credit, and getting himself 
into a difficulty with the Messrs. Adams. As to the first, the 
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plaintiff adopted the defendants acts as it was to his profit, per- Dec. 1844. 
haps at the rate of 25 per cent. And as to the second, the 
visits to the South were rendered necessary by the other busi- 

ness of the plaintiff, and were undertaken each time at the 

earnest instance of the plaintiff, as is plainly seen in his let- 


ters. 










Per Curiam, Decree for the plaintiff. 












JOHN IRWIN & AL ts. WILLIAM DAVIDSON & AL. 





The general rule is that a court of equity takes no jurisdiction in cases of 
mere trespass, not even by granting a temporary injunction. 

There is an established exception, however, in the cases of mines, timber and 
the like, in which cases, injunctions will be granted to restrain the contin- 
ued commission of acis, by which the substance of the estate is destroyed or 
carried off. 

But when the plaintiff, seeking an injunction in such cases, claims to be the 
legal owner of the property, he must shew that he has established his legal 
title by the judgment of a court of law; or, that he is prosecuting his suit at 
law, and the injury, which he will sustain by the acts of the defendant before 
he can obtain judgment, will be irreparable—and in the latter case, the 
Court, in continuing the injunction, must make such order as will ensure 
the speedy determination of the suit at law. 

A court of equity will not try the legal rights of parties to real esiate. 

If the plaintiff be a mortgagor, and the defendanta mortgagee, who alleges 
there is still a subsisting claim for a debt upon the mortgaged property, 

though an injunction may be granted to stay a wanton or improvident waste 

of the mortgaged estate, by the mortagee, who has taken possession, yet 
the plaintiff must, before he entitles himself to relief, bring into court the 
amount due, or profess himself willing to do so. 


























This was an appeal from an interlocutory decree of the 
Court of Equity of Mecklenburg County, his Honor Jupce 
Man ty presiding. 






Dec. 1814. 


nine 
Irwin 
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Davidson. 


EQUITY CASES IN THE 


The case was as follows: 

By an original bill filed August 25th, 1844, it is charged, 
that the defendant, William Davidson, was the owner of sev- 
eral tracts of land in Mecklenburg County, and particularly 
two tracts called, the one,the Williams Gold mine, and the 
other, the Dunn and Alexander Gold mine tract, and that, by 
deed bearing date the Ist day of February, 1833, he conveyed 
the said lands to Joseph Curtis, James N. Hyde, aud Harry F, 
Talmadge; and the said Curtis, Hyde and Talmadge, on the 
Ath of April, 1833, conveyed the same to an incorporated gold 
mining company, called the President and Directors of the 
Franklin Gold mining company, who entered into possession, 
and opened and worked certain gold mines, thereon, and for 
that purpose erected thereon a steam engine and other ma- 
chinery ; and that the said William Davidson was a member 
of the company, and the manager_of its mining operations. 
The bill then states that the corporation became indebted to 
the plaintiffs in the sum of $6500 11, for which they obtained 
judgment in an action at law, and sued out execution, under 
which the plaintiffs became the purchasers of the said lands, 
and the sheriff conveyed the same to themon the 28th Janu- 
ary, 1839. The bill further proceeds thus : “Your orators fur- 
ther shew, that, at the time of the sale, William Davidson was 
in possession of the premises as aforesaid, and that he has kept 
possession thereof in defiance of your orators, and used the 
saine for his own individual purposes ever since; and that 
your orators have not as yet taken any steps to eject the said 
William by an action at law, hoping and believing that some 
arrangement would be made, either by the said company, or 
some member thereof, to pay the debt to your orators, and take 
a transfer of their right under the sale,in which expectation 
they are disappointed, and in consequence they have now to 
look to the property solely for indemnity.” The bill then 
states, that William Davidson had then recently discovered a 
very rich vein of gold ore on the Dunn and Alexander tract, 
and had opened it and raised a Jarge quantity of ore, and was 
still doing so, and grinding it with the steam mill, and appro- 
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Davidson was insolvent and notable to answer to the plain- 
tiffs their damages therefor. The prayer is for a discovery of 
the quantity and value of the gold made by the defendant, and 
that an account may be taken between the parties, and a de- 
cree made for the amount that may appear to be due to the 
plaintiffs, and that the defendant may beenjoined from “ using 
said property or any portion thereof,and from moving away 
any gold ore that he has taken out ofthe Dunn and Alexander 
mine as aforesaid,” and for general relief. 

Upon the bill and usual affidavit, an injunction was awarded 
by a Judge in vacation, as prayed for. 

By a supplemeptal bill, filed September 3d, 1841, the plain- 
tiffs charge that, upon notice of the filing of their original bill 
and of the award ofan injunction, the defendant, William Da- 
vidson, and his single daughter, Sarah Davidson, who was 
living with him, took, in the name of the said Sarah, a lease 
for the Dunn and Alexander mine for the term of two years 
from one Jane Dunn, who had no title whatever thereto, and 
then let one David Glenn into possession with William Da- 
vidson, and that they were working the mine on account of 
William Davidson, as before, or on the joint account of him 
and his daughter. The bill charges, that the giving and ac- 
cepting of the lease was by collusion between all the said par- 
ties, and with the view ofevading the injunction that had been 
issued on the original bill ; and that neither of the said persons 
is able to pay any recovery thé plaintiffs might effect in an 
action at law ; and,t erefore, that the injury will be irrepara- 
ble to the plaintiffs, unless the operations of the defendants 
should be stopped by an injunction ; which the bill prays for 
accordingly. 

Thereupon, an injunction was granted against all the par- 
ties, restraining them from “further operations on the mines 
and land in the bill described, and from removing any of the 
ore already taken out of the mine:” and there was a further 
order, that the sheriff should seize into his possession the said 
ore, and keep the same from waste, unless the plaintiffs and 
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priating the proceeds to his private uses; and that the said Dec. 1844. 


Irwin 


Vv 


Davidson. 
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Dec. 1844. William Davidson should agree as to the terms on which the 
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Davidson, 


ore should be worked up, and the proceeds divided ; in which 
case the sheriff was authorised to deliver the ore accordingly. 

The defendants answered on the 30th of August, 1844, 
William Davidson admits that he was once the owner of the 
lands in question. But he says, that, shortly previous to the 
sale and conveyance to Curtis, Hyde, and ‘Talmadge, as men- 
tioned in the bill, he assigned and conveyed those lands, and 
all his other property to Washington Morrison as a trustee, in 
trust to secure and pay certain debts in the deed mentioned, 
and more particularly a very large debt which he, Davidson, 
then owed to the Bank of Newbern, and for which the plain- 
tiff, Irwin, was his surety ; that, at the time of the execution 
of the assignment, it was understood and informally agreed by 
the creditors and trustee, that he, Davidson, might effect sales 
of the estate, and especially of the gold mines, as he might 
deem to the best advantage, provided, that the trustee should 
approve the contracts, and that the purchase moneys should 
be paid to the trustee, so that the same should be duly applied 
to the satisfaction of the debts. He states that under that au- 
thority, he contracted with Curtis, Hyde, and Talmadge (who 
were associated with others with a view to become legally in- 
corporated as the Franklin gold mining company) for the sale 
ofthe land and mines in question, at the price of $25,000, in 
cash payable in certain instalments, and the further amount 
of $10,000 in stock of the corporation, when it should be re- 
cognized; that he communicated to his vendees the state of 
the title before the sale, and that they were satisfied therewith, 
and understood that they could not get the legal title unless 
the trustee should approve of the contract, and then, not until 
they should have paid to him the purchase money ; that Mor- 
rison did approve ofand confirm the sale, and that he received 
at varioustimes, payments on account of it, amounting, in the 
whole, to $20,000, but that the remaining $5000 of the pur- 
chase money, has never been paid, and is still due with the 
interest thereon, nor did any certificate of stock ever issue to 
him ; that the corporation, in fact, consisted of the same asso- 
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Irwin 


tion of himself; and that Curtis, Hyde, and Talmadge con- 
veyed to the corporation, with the ful! understanding that the 
corporation was to make the residue of the payments for the 
purchase money. The answer states, that all the forgoing 
circumstances were well known to the plaintiff, Irwin, at, or 
shortly after they occurred; and that, at the time of the sher- 
iff’s sale, notice was distinctly and publicly given, that a large 
sum remained unpaid of the purchase money, and that the 
legal title of the premises would not be conveyed until pay- 
ment thereof, nor possession given until the balance should be 
paid or realised out of the property ; and both of the plaintiffs 
fully knew all the said facts and circumstances. The answer 
admits, that this defendant was a stockholder and manager of 
the corporation, and that, after the sheriff’s sale, the operations 
of the company ceased, and that he has continued in posses- 
sion ever since, for his own use, and claiming the profits in 
discharge of the sums due, as aforesaid, for the balance of the 
purchase money, and the stock in said company, which he 
was to have. 

The answer then states, that the reason why the defendant 
did not sooner answer was, that there had been propositions of 
compromise pending between the parties, in which a sale toa 
third person was projected at the price of $25,000; out of 
which the debt of the plaintiffs on the Franklin gold mining 
company was to have been paid, leaving the residue for this 
defendant. The defendant denies that the lease to his daugh- 
ter was of his contrivance or by his direction, to defeat the in- 
junction. 

Sarah Davidson, by an answer admits, that she took the 
lease from Jane Dunn, as charged in the bill; but denies that 
it was a contrivance to evade the injunction, and says that she 
took the lease, because she believed Dunn had the tit!e to the 
premises, and for the bona fide purpose of working the mine. 

Glenn answers that he has no interest in the premises, and 
was employed by the other defendants, as a miner, to conduct 
the work. 
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Dec. 1844. Upon the answers, the defendants moved to dissolve the in- 
Trwin Junction. But the court refused the motion, and ordered that 

it should be continued to the hearing, unless one or more of 
the defendants would give bond, with approved sureties, in 
the penal sum of $10,000, with condition to perform such de- 
crees, as shou!d be made in the case against either of the de- 
feurdants for the profits, arising from working the mines in 
the pleadings mentioned. From that decree the defendants 


appealed. 


y 
Davidson. 


Iredell for the plaintiffs. 
Boyden for the defendants. 


Rurrin, C. J. The court is of opinion, that the decree is 
erroneous. The bill is not founded upon an equitable title. 
It proposes to state a legal title in the plaintiffs, and assumes 
that they could undoubtedly recover at law, if they chose to 
bring an ejectmer.t. The whole purpose of coming into this 
court, as appearing upon the bill, is to obtain an account of the 
ore already dug, and the profits made therefrom, which the 
plaintiffs claim as the legal owners, and for an injunction 
against further working the mines, upon the ground that the 
defendants, by reason of their insolvency, will not be able to 
pay the damages, which the plaintiffs may recover at law, as 
legal owners. No privity between the parties is stated, but 
the defendants are mere trespassers. With respect to the first 
object of the bill, namely, the account, it is to be observed, that 
we have nothing to do at present. For although the plain- 
tiffs be entitled toa discovery as to the profits, and also to an 
account and relief by a decree for payment, yet it does not 
follow, that they are entitled to have, or, rather, to hold up an 
injunction, indefinitely, against a person, who is in the exclu- 
sive possession of the premises. The general principle is, 
that a Court of Equity takes no jurisdiction in cases of mere 
trespass, not even by granting a temporary injunction. 

But itis admitted, that in cases of mines, timber, and the 
like, when the trespass consists in acts, by which the substance 
of the estate is destroyed or carried off, there is an established 
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exception, and that injunctions have been granted to restrain Dec. 1844. 
the continued commission of the trespass, upon the grounds; 3. 
that it is an injury of the nature of destructive waste, and of } a 
irremediable mischief to the substance of the inheritance. 

But it is plain, that the jurisdiction to restrain trespasses, 
like that to restrain nuisances, is not an original jurisdiction 
of the Court of Equity, which enables this court, under the 
semblance of preventing an irreparable injury to a legal es- 
tate, to take a jurisdiction of deciding conclusively upon the 
legal title itself. Therefore, in such case, the plaintiff ought 
to establish his title at law, or show a good reason for not do- 
ing so ; and if he will not, this court cannot undertake, against 
a defendant’s answer, to try the questions of title and trespass 
and nuisance. Drewry on Injunctions, 238. In Chalk v. 
Wyatt, 3 Mer. 688, the defendant, who claimed as lord of the 
manor, was removing earth, shingles, and stones, from under 
a bank belonging to the plaintiff, which protected his land 
against the irruptions of the sea, and Lorn Expon granted 
the injunction, in consideration of the irreparable injury the 
plaintiff was likely to sustain ; but he said, at the same time, 
that he would not have granted it, if the plaintiff had not es- 
tablished his right at law by an action, which he had previous- 
ly brought and tried. However,‘it seems right to give an in- 
junction even before a trial at Jaw to prevent such irreparable 
mischief, as, without the interference of the court, would be 
done before there could bea trial at law. But it is manifest, 
that, except in cases where Equity assumes jurisdiction to pre- 
vent multiplicity of suits, or on other peculiar ground, the relief 
by injunction against trespass upon a legal owner ought only to 
be granted in aid of the defective legal remedy, and not to su- 
percede the jurisdiction of the courts of law over a question 
purely legal ; and, therefore, that the Court of Equity should 
only grant the injunction, where the plaintiff is endeavoring 
to establish his title at law, and until he should have had a 
reasonable time allowed for that purpose.) Hence, Mr. Drew- 
ry, page 186, observes, that, in such cases, where, from the 
nature of the circumstances, very great mischief may result 

N3 
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Nee. 1544.0 the defendant from the injunction being held up too long, 
““Trwin the interposition of the court must be with considerable pres- 
vy — sure, that, on the part of the plaintiff, there shall be no delay 
ed going to trial; and unless some means of procuring a 
speedy trial are insured, the court will not sustain the injunc- 
tion. In the present case, it seems extraordinary, that the 
plaintiffs have brought no action of ejectment, from the time 
they took the sheriff’s deed in January, 1829, until last Au- 
gust, when this order was made, a period of more than five 
years and a half; during all which time, the defendant has 
been in the exclusive possession, insisting upon an equitable 
right in himself, and a legal title in his trustee. No reason is 
given for this singular conduct, but one in very loose terms, 
intimating, however, sufficiently for us to understand, though 
vaguely, that the defendant held the possession either upon 
some agreement or understanding— perhaps not very definite 
—that the plaintiff’s purchase and conveyance from the sheriff 
should stand ouly as a security for the debt the company owed 
them, or that the defendant shou!d pay them and take their 
title. Enough does not appear in the bill to authorise one to 
say, that is its statement; ifit had, perhaps it would be diffi- 
cult to sustain the injunction at all, as it would show an equi- 
table interest in the defendant. But unless something of that 
kind is to be inferred from the bill, it sets forth nothing as an 
excuse for not having sued at law; itholds forth no purpose 
of the plaintiffs to sue at law ; and the order of the court lays 
them under no obligation thus to sue. What, then, is to be 
the effect of the decree in this suit? Either this court must, 
upon the hearing, try the legal title, and decree, upon the 
ground that it is in the plaintiffs, that the defendants surren- 
der the possession to them, and thus turn this writ into an eject- 
ment, strictly speaking, or the defendant must be left in pos- 
session of the premises, without being decreed to do any thing, 
but with an injunction upon him in the negative, that he shall 
refrain from further operations on the mine and land perpetu- 
ally. Such a decree as the former has been often refused ; for 
this court will not sustain a mere ejectment bill. And adecree 
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of the latter kind, we have never known to be even asked for. Dee. 1844. 
It would be inconsistent with first principles. For it would jJi, 
leave the plaintiffs still under the necessity of going to law tov 
recover the possession, with liberty to the defendant, ofcourse, —_— 
to shew that they had not the legal title ; and the consequence 

might be, that persons, who turned out to have no right them- 

selves, would have an injunction over another person, restrain- 

ing him perpetually from all use of the property in his posses- 

sion. The court upon the hearing, therefore, would be oblig- 

ed to direct an action at law, and a trial of it within a reasona- 

ble time. And ina case of this kind, where the mines may be 

injured by suspending operations, and the steam engines and 

other machinery be ruined by not being kept in use and repair, 

the plaintiffs ought to be required to speed a trial, even if the 
application were recent after the injury alleged. But, certain- 

ly, after so great a lapse of time as five years and a half, it is 

wrong to keep up an injunction indefinitely, without an offer 

on the part of the plaintiffs, or a requisition on the part of the 

court, that a suit should be brought. And, thus viewing the 

case, the insolvency of the defendant becomes immaterial. In- 

deed, it is still more oppressive to a person in that situation, 

than if he were better off, to hold over him an injuction inde- 

finitely, although the plaintiff will not, as he might, establish 

his title at law, and turn the defendant out of his possession. 

The case has thus far been considered, as it is made by the 
plaintiffs themselves in the bill. The answer makes a case 
equally strong against the plaintiffs, though upon different 
principles. According to the answer, the plaintiffs, it is true, 
could not maintain an action at law, as they have not the legal 
title, but it is in Morrison, the trustee. Therefore, the plain- 
tiffs had a right to come here in the first instance, if they had 
stated their case properly in the bill. But, then, if they rely 
on that disclosure in the answer, they must submit to all the 
other consequences of that statement. ‘The legal title is held 
by the trustee for the benefit of both the defendant and his ven- 
dees ; and as between the defehdant and his vendees, as the 
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Dec. 1814. jegal title was purposely retained as asecurity for the purchase 
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money, the defendant is looked on in this court as an equitable 
mortgagee, and as such had a right to enter into possession of 
the premises, as the means of compelling the mortgagor to pay 
the debt, or asthe means of raising it out of the profits of the 
estate. If, then, the interest of the Franklin gold mining com- 
pany was the subject of sale under execution, the plaintiffs 
bought subject to the same equity which affected the company. 
Freeman v. Hill, 1 Dev. & Bat. Eq. 389; and, indeed, the 
answer states that they had distinct knowledge of all the cir- 
cumstances. ‘Therefore, as the defendant has the superior 
equity to be satisfied his debt for the residue of the purchase 
money, he may avail himself of his right as equitable mortga- 
gee, and of the legal title of the trustee, to retain the possession 
unless the plaintiffs will redeem by paying the principal, in- 
terest, and costs, due him. We speak thus upon the supposi- 
tion, that the debts secured in the defendant’s assignment to 
Morrison have been paid, and that the trust resulted to the de- 
fendants; which, though not positively stated, we collect from 
the answer to be so, as the defendant speaks of the unpaid 
balance of the purchase money being his own. As to the 
stock in the company, which the defendant was to have, we 
presume that is now nothing, as we understand from the cir- 
cumstances, rather than from any particular statement in the 
pleadings, that the company is one ofthe many broken com- 
panies or bubbles of its day, in which the stock is not worth a 
copper. But, for the money balance of the price, certainly, the 
defendant has a right, as the title is situated,to look to the 
property as a security, and, if so, his right is, to that exteut, 
preferable to that of the plaintiffs. ‘The circumstance, that the 
defendant became a stockholder in the company, makes no 
difference, for each stockholder has a capacity, as an individu- 
al, to contract with the corporation ; and it does not appear 
that the stockholders were, by the charter, rendered personally 
liable for the debts of the corporation. It is true, also, that, 
even as mortgagee in possession, the defendant might be 
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restrained from doing any act wilfully to the destruction or Dec. 1844. 
detriment of the estate, as felling ornamental trees, or making“) 05. 
the mines ruinous by not keeping proper props, or removing 
rubbish, or the like; because the land is only a security to the 
mortgagee, and is considered in this court as otherwise being 
the property of the mortgagor. But the mortgagee is doing 
nothing wrong in merely working the mine, and thereby re- 
ceiving money to be applied in sinking the mortgage debt. 
Such is the case before us; for the bill alleges no improper 
act in the defendant in the mode of working the mine, but it 
is merely founded on the allegation, that the plaintiffs have the 
title, and that the defendant is insolvent, and therefore cannot 
answer the plaintiff’s damages arising from his trespass. But 
until the defendant’s debt has been paid, his insolvency can 
lay no foundation for stopping his operations ; because all his 
earnings are immediately accounted for as credits on the debt 
the estate owes him. So we think,in every point of view, 
the injunction should have been dissolved. As legal owners, 
the plaintiffs ought to have brought suit at law long ago, and 
asked only for an injunction until a trial could be had. As 
mortgagors, or the assignees of a mortgagor, or of one treated 
in equity as a mortgagor, they should have filed their bill to 
redeem, and offered to pay the principal and interest due to the 
defendant. We speak in reference to the defendant, William 
Davidson, to whose situation alone these remarks are applica- 
ble. 

As to the other defendants: Jane Dunn isin default in not 
answering, and this appeal brings up no question as to her. 
'To the defendants, Sarah Davidson and Glenn, it is now im- 
material what becomes of the injunction, as the lease to the 
former had expired before the motion to dissolve. But they 
were entitled, for the foregoing reasons, to be let loose by a 
dissolution of the injunction ; though not with costs, we think. 
For, notwithstanding the answers, we cannot shut our eyes to 
the admitted facts, that the original bill was filed on the 25th 
of August, and between that day and the 3d of September, the 
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Dec. 1844. defendant, Sarah Davidson, a single daughter of the original 
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~defendant, and an inmate of his house, took a lease for the 
premises ; nor fail, as persons of common sense, to infer there. 


Davidson. fom that the purpose wasto enable her father to proceed in 


working the mine as he did before, only in her name instead 
of his own: especially as William Davidson expressly states 
in his answer, that he has been in possession, ever since the 
sheriff’s sale, for his own use, as entitled to a balance of the 
purchase money out of the land. And we cannot understand 
the equivocation, on which the defendants, under suchcireum- 
stances, can bring themselves to deny, that, in taking the lease 
from Dunn, they had it as an object, to evade the injunction. 
We cannot doubt, that it was an artifice in fraud of the pro- 
cess, and therefore we think that none of the defendants 
should be entitled to costs on the dissolution of the injunction. 
This opinion will be certified to the court of equity ; that 
further proceedings may be had in the cause accordingly. 


Per Curiam, Ordered accordingly. 
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DAVID C. GUYTHER & AL. vs. JOSHUA TAYLOR & AL. 


A testator, by his last will, bequests among other things, as follows: “It is my Dec. 1844 
will, that my negroes and stock be kept on the plantation, whereon I live, 
until my son Kinchen attain the age of 21 years. Item—I give to my son 
Joshua, $1000, to be raised from the farm. Item—J give and bequeath to my 
three daughters, Maria A. Guyther, Harriett Jane Taylor, and Charity D. 
Taylor, and my son Kinchen, to be equally divided between them, my negroes, 
when my son Kinchen arrives to the age of 21 years. ltemh—It is my will that 
the residue cf my estate of every description, belongto my son Kinchen 
Taylor.” Held, that the three daughters and the son took vested and equal 
interests under the bequest of the negroes, 

In construing a bequest, there is a leaning always in the court towards vest- 
ing, if the expressions be ambiguous, and the intention doubtful. 

In respect to gifts of personal estate by will, the law is, that the word when, is 
a word of condition, and imports, that the time “ when” the legatee isto re- 
ceive the bounty, is of the essence of the donation, unless there be some 
other expression to explain it, or some provision in the context to control it. 

A direction in the will, making a disposition of the property until the time 
specified, is such a provision as will control the general rule. So, also, the 
expression in the will, “to be equally divided between them,” is equivalent 
to the expression, “ payable,” or “to be paid,” in explaining the words 
“ when,” &c. 

The case of Giles v. Franks, 2 Dev. Eq. 541, cited and approved. 


Cause removed from the Court of Equity of Martin Coun- 
ty, at the Fall Term, 1844, having been first set for hearing. 

The following facts appear from the pleadings : 

Kinchen Taylor, the elder, made his will, November 6th, 
1836, and therein devised and bequeathed as follows: 

“It is my will, that my negroes and stock shall be kept on 
the plantation, whereon I live, until my son Kinchen attain 
the age of 21 years. 

“] give to my two daughters, Harriet Jane Taylor and 
Charity D. Taylor, my piney woods tract of land, containing 
776 acres. 

“] give to my son Joshua, $1000, to be raised frorn the farui. 

“I give to my son, Kinchen, the house and plantation, 
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Dec. 1544. whereon 1 now live, and the rest of my landed estate. 

Guyther “1 give to my grandson, John M. Guyther, one negro boy, 

v named Bob. 

Paylor. «J give and bequeath to my three daughters, Maria A. Guy- 
ther, Harriet Jane Taylor, and Charity D. Taylor, and my 
son Kinchen, to be equally divided between them, my ne- 
groes, when my son Kinchen arrives to the age of 21 years, 

“It is my will, that the residue of my estate of every de- 
scription, belong to my son Kinchen Taylor. 

“ Lastly. Inominate my son Joshua, and David C. Guyther, 
my executors, and authorize them to keep the negroes and 
stock on this my mansion plantation, in such manner as they 
may think best for my heirs.” 

By a codicil, dated the Ist of January, 1837, the testator di- 
rects that his three younger children, Harriett Jane, Charity 
D. and Kinchen, should be handsomely supported by the ex- 
ecutors, out of his estate; and he gives to his daughter, Eve- 
line B. Jones, five dollars. 

Joshua Taylor, alone, took probate of the will, and in 1839, 
a bill was filed against him by the other children,except Mrs. 
Jones, upon the grounds of his mismanagement of the estate, 
and apprehended insolvency, upon which a receiver was ap- 
pointed, in whose hands the estate has ever since been, under 
the direction of the court. It appears that the profits of the 
plantation, on which the testator resided, and on which his 
slaves have been kept and worked, since his death, have not 
been sufficient to educate and maintain the three younger 
children, and discharge the legacy of $1000, charged thereon 
in favor of Joshua Taylor, the executor, but a balance is still 
due to him. 

On the 27th of April, 1844, Kinchen Taylor, the son, ar- 
rived at full age, and the daughter, Charity D., was then liv- 
ing, she having intermarried with William T. Powell. Before 
that day, however, Mrs. Guyther had died, and her husband, 
David C. Guyther, administered on her estate, and Harriet 
Jane had also died, having previously marriec John H. Daw- 
son, who administered on her estate. Upon the arrival of 
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Kinchen Taylor, the younger, at full age, the parties severally Dee. 1844. 
filed petitions in the cause for a division of the slaves ; Guy- ‘Capher 
ther and Dawson, as administrators respectively of their Wives, ¥ 
claiming that they were entitled to one-fourth each, asa vested — 
interest in their wives; and Powell and wife, insisting that 
the gift was contingent to those who might be alive when 
Kinchen came of age, and claiming that the whole was to be 
equally divided between those, who should then be living, and 
therefore, that Mrs. Powell is entitled to one half,and Kinchen 
Taylor to the other; while Kinchen Taylor insisting, also, 
that the gift was contingent, as above, insists further, that 
neither of the donees can claim more than an equal share or 
fourth part of the slaves, by virtue of the clause, in which 
the slaves are particularly given, and, therefore, he claims 
that the shares, which have fallen in by the death of Mrs. 
Guyther and Mrs. Dawson, belong to him as residuary legatee. 


Badger and Whitaker for the plaintiffs. 

J. H. Bryan for the defendants, K. and J. Taylor: The 
legacy to his three daughters, Maria, Harriet, Charity, and 
his son Kinchen, is a contingent legacy. When, is a word 
of condition, and is here annexed to the gift of the corpus of 
the legacy. In such cases, the legacy does not vest until the 
designated time, unless the context of the will requires a dif- 
ferent construction. 1 Rop. Leg. 385-6. Hanson v. Gra- 
ham, 6 Ves. 239. Giles v. Franks, 2 Dev. Eq. 521. 

Here the gift is in the direction for payment, and interest is 
not given in the mean time, but maintenance, which may be 
more or less than the interest. "The maintenance too, is given 
out of an aggregate and mixed fund, of which the legacy of 
the negroes constitutes but a part. This fund is regarded as 
aggregate, until the youngest child comes of age, and it then 
loses its aggregate character, and is to be equally divided; so 
that this legacy is not separated from the mass of the estate, 
(real and personal) until the youngest child comes of age. 
The case therefore differs essentially from that class of cases 
where the legacy is held to be vested on account of the inter- 
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Dee. 1844.est being given inthe meantime. Batsford v. Kimbell,3 


_—- 
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Ves. Jr. 362. Hanson v. Graham, 6 Ves. 239. Anderson 
v. Felton, 1 Ired. Eq. 55. 

The court will always regard the “plan of the will” as 
tending much to explain the testator’s intention in any par- 
ticular clause; and in this will he has repeated, no less than 
three times, his wish, that his estate should be kept together 
for the support of his children, and should be managed by his 
executors, in such manner as they should deem best for the 
heirs, thus obviously regarding his whole estate as an undi- 
vided mass, in which no legatec had a vested interest, until 
the time of division. 

Joshua Taylor's legacy is charged upon the farm, and hav- 
ing applied the whole of its proceeds to the maintenance of 
the children, he is obviously entitled to indemnity, upon the 
principles of this court, or he might hold on to the property 
unti! he was reimbursed. 


Rurrix, C.J. The rights of the parties depend upon the 
question, whether the gift of the negroes was contingent. If 
the will gives a vested interest, then cach ofthe four childrn 
was entitled to a share, and the shares of those dying before 
Kinchen came of age, were transmissible to their representa- 
tives. It is insisted, that this was a contingent gift, chiefly on 
the strength of the word when ; which, it is said, as the clause 
is framed, refers to the gift, and not to the division of the ne- 
groes. Itis no doubt the law, in respectto gifts of personal 
estate by will, that the word “when,” like “at” or “if,”isa 
word of condition, and imports, that the time “ when” the leg- 
atee is to receive the bounty, is of the essence of the donation, 
Giles v. Franks, 2 Dev. Eq. 541, unless there be some other 
expression to explain it, 6r some provision in the context to 
control it. It is well settled, for example, that, if there be a 
gilt ofa sum of money “to be paid” to “A,” at a particular 
period, or when B. shall come of age, the words “to be paid,” 
control the expressions of contingency, by shewing that they 
were pot used in that sense, but only to mark the period, at 
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which the enjoyment would begin. The sameeffect, it would Dee. 1844. 
seem, must be allowed to the words of this will, “equally to 
be divided between them,” provided when is to be referred to 
these latter words, as denoting the time merely, at which the 
testator intended each child to have his or her shere in sever- 
alty, and not to the words, “I give and bequeath,” in the pre- 
vious part of the sentence, so as to denote an intention, that 
the gift itself was made only when the son should come of age. 
We do not perceive a distinction, to this purpose, between 
«equally to be divided,” and “tobe be paid” or “payable.” 
But upon the clause of this will, by itself, it is really not easy 
to say, to which the testator meant to refer the time, the gift, 
or the division. The sentence is not only ungrammatical, but 
is inaccurately and clumsily expressed. The ambiguity arises 
from the position in the sentence of the subject of the gift, 
“my negroes”; and it seems impossible to speak with any cer- 
tainty as to the intention on this point, looking only at the 
words here used. But there is a leaning always in the court 
towards vesting, if the expressions be ambiguous, and the in- 
tention doubtful. Stuart v. Brucr, 6 Ves.529. Sitwell v. 
Bernard, 6 Ves. 522. 

There are also other provisions in the will, and other con- 
sideraticns, which strike us as fortifying the construction, that 
these are vested interests. In the first place, there is an appa- 
rent intention to put all four of these children upon an cquali- 
ty in respect of the negroes. They are to be equally divided 
between them. Now, itseems difficult to suppose, that the 
testator meant the legacy of Mrs. Guyther to fail by her death, 
and, indeed, that he did not mean the contrary, as she was 
then married and had at ieast one son, to whom his grandfa- 
ther givesa negro. Ifthe words were clear, it is true that 
circumstance could not control them; brt, upon an ambigu- 
ous sentence, it is quite material to aid in fixing upon the one 
intention or the other. With respect to his unmarried chil- 
dren, he might not have adverted to the probability of their 
marviage, having issue, and dying before Kinchen came of age. 
But he could have hardiy overlooked the probnbility of Mre 
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Dee. 1844. Guyther’s death, before that event,and leaving a child or 
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children, or have intended, in case she should, that her fumily 
should be altogether unprovided for. But when it is obsery- 
ed, that the gift of the negroes is not to the four children joint- 
ly, nor by a general description, under which such of them, as 
should be living when Kinchen came of age, would be enti- 
tled to take the whole, but is to the four, nominatim, equally 
to be divided between them, so that, in no event, could any 
one of them receive more than a share, viz: one fourth, under 
that clause, (Johnson v. Johnson, decided at this term) the 
reasons for holding the legacies to be vested, become much 
stronger. For the eilect of holding otherwise, would be to en- 
title Kinchen, by virtue of the gift of the residue, to the shares 
of those thus dying ; which would be in opposition to the ap- 
parent equality intended between him and his sisters, at least 
as to this fund. But that is not all. The construction would 
produce this absurdity : that, if Kinchen should die while an 
infant, then his own share of the negroes, which, upon the ar- 
gument for him, the testator intended should be contingent, 
and not belong to him unless he lived to be 21, would never- 
theless fall into the residue, and, as to that no contingency is 
annexed, would in that form be a vesied interest. That would 
render the gift of Kinchen’s fourth part of the negroes, at one 
and the same time, by one clause in the will contingent, and 
by another clause, vested ; which cannot be supposed. Me 
clearly has a vested interest by virtue of the gift of the residue, 
and, therefore, it must be taken—to avoid the absurdity point- 
ed out—that the testator intended, that he should have a vested 
interest by the clause giving the negroes specifically ; and if, 
by that, he acquired such an interest, then the others must, by 
the same clause, have a vested interest also; for, in that part 
of his will, the testator puts the four on the same footing pre- 
cisely. ‘To those considerations, arising out of the particular 
provisions of the will, is to be added another important one ; 
which is, that the testator disposes of his negroes until the pe- 
riod at which they are to be divided, and, consequently, the 
whole subject, corps, is given away for different purposes: 
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so that the interests given to the children are in the nature of Dee. 1844. 
remainders, and the term “when,” though generally a word of 
condition, marks in this case only the commencement of the 
remainder. ‘he cases upon the subject are collected and 
well explained by Mr. Roper in his Treatise on the law of 
Legacies, 1 vol. 392. Here, besides maintaining the children, 
the sum of $1000 was to be raised for Joshua Taylor; and, 
that the testator judged rightly, that it would require at least 
the whole period to raise that sum out of the profits of the es- 
tate, is proved by the event. Itis not yet all raised; and we 
may therefore fairly presume, that the sole purpose, in not di- 
recting an immediate division of the negroes among the four 
donees, was, by keeping them together, to raise the pecuniary 
legacy to Joshua, after maintainance to the children; and, if 
so, the rule is to consider the gift to be immediate, thongh, be- 
ing in the nature of a remainder, it is not to be enjoyed until 
a particular period; by which time the testatorexpected the 
purpose he had in view would be effected. Upon the whole, 
therefore, we are of opinion, that we shall best effectuate the 
testator’s intention, thongh very obscurely expressed, by hold- 
ing these to be vested interests, and, consequently that each of 
the children, or their respective administrators, is entitled to 
one fourth part. The decree must be, therefore, that the bal- 
ance due to Joshua Taylor for his legacy, and the expenses of 
the estate, including the costs of this suit, be raised out of the 
negroes, and tliose that may remain, be divided as here direct- 


ed. 


Per Curiam, Decreed accordingly. 


Guyther 


V 
Taylor. 
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CELIA JOHNSTON ts. THEOPHILUS EASON & AL. 


Dec. 1844. Eve'y tres‘ee for sale is bound by his office to bing the estate to a sale, under 
— every possible advan‘ace to the ceslui que irusi ; and, when there areseveral 
persons conceined, with a fair and impartial attention to the interes:s of all 


evnceined. 

He is bound to use, not only good faith, but also every requisice diligence and 
prudence, in conduc‘ing the sale. 

If such trustee is wanting in reasonable diligence in conducting the sale, as if 
he contract under circumstances, shewing haste and improvidence, or so 
manage the sale as to advance ihe in:crest of one ot the parties, to the injury 
of another, he will be perscnally liable to make good to the party, suffering 
from his misconduct, the amount of his less. 

Nor will equity, in such a case, assist 2 purchaser, however innocent, in com- 
pelling a conveyance of the title. 

When a trusee sells at auction, he must make dae advertisement, and give 
due notice to the parties inteested. Otherwise the sale will be avciced. 

The case of Hunt v. Bass, 2 Dev. Eq. 292, cited and approved. 


This cause, having been set for hearing upon the bill, ans- 
wers and depositions, was transmitted by consent of parties 
from the court of equity of Edgecomb County, at the Fall 
Term, 1844, to the Supreme Court. 

The following facts appear from the pleadings, aud the de- 
positions, and exhibits filed in the cause. 

The plaintiff complains, that in the year 1829, she sold to 
Thomas Low a tract of land, the boundaries of which are set 
forth in her bill, for the sum of one hundred and fifty dollars, 
secured by four bonds, each for $37.50, payabie at different 
times ; that in order to assure to the plaintiff the price of the 
land, the said Low exceuted a deed of trust to the defendant, 
Theophilus Eason, for the land, with the usnal provisions for 
the sale thereof, upon his failing to pay off and discharge said 
bonds; that at the time this deed of trust was delivered to the 
defendant, Theophilus Eason, she delivered to him the said 
bonds given fer the price. She further alleges, that secon 
thereafter, Thomas Low removed from this State, taking with 
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him all his property, and leaving but the land to satisfy her Dee. 1844. 
claim, and that the whole of the said claim is still due, except Toon 
$15 paid by Low, before he wentaway. She further charges 
that in June, 1841, she notified the trustee, Eason, in writing, 
to sell the land and discharge her debt, or she would proceed 
against him to compel him; that to this notice she received 
no answer, and that she had several times before requested 
himtodoso. In August following, she went to Tarborough 
to see counsel and institute proceedings against the said trus- 
tee, when she learnt that he hadsold the land the preceding 
Saturday, to the other defendant, his son, for seven dollars. 
She charges the sale was fraudulently made for the purpose of 
defrauding her of the land ; that but six persons were present, 
the two defendants, a man by the name of Russ, who had been 
put upon the land by the trustee as his tenant, a man by the 
name of Eason, a relation of the defendants, and two other in- 
dividuals, who were her neighbors, who were that morning 
invited by the defendant, Theophilus Eason, neither of whom 
had heard of the sale until so invited ; that she resides within 
two miles of the place, where it is said the sale took place, but 
had never heard of it, nor was she ever notified by the trustee 
of his intention to se!!—if he had done so, she should have at- 
ter.ded and bid the amount of what was due to her, as advised 
by her counsel. She charges that the defendant, Thomas 
Eason, holds the land as her trustee, subject to the perform- 
ance of the trust in the original decd of trust; and prays that 
the land may be sold, under an order of the court, for the 
payment of what is due to her, or that the trustee, Theophilus 
Eason, may be decreed to account with her for the full value 
of the land. 

The defendants in their answers admit the sale of the land, 
by the plaintiff to Thomas Low, at the price specified, and 
the execution of the deed of trust for the purposes therein set 
forth. 

The defendant, Theophilus Eason, alleged that three of the 
notes or bonds given by said Low to the plaintiff, were, by her, 
transferred to him, to secure a debt, which she owed him, to 


Eason, 
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Dee. 1844. the amount of $70 or 80 in the year 1832; that he made the 


Johnston 


Vv 
Eason. 


sale at the request of the plaintiff, having received from her a 
written notice so to do, and that he sent her word, by her mes- 
senger, that he would do so. He further alleges, that he ad- 
vertised the sale at three different public places in the county 
of Edgecomb, where the land lies; to wit, at Daniel’sstore in 
Stantonsburg, at Otter creek meeting house, and at the court 
house in Tarborough; that on the day of sale, to wit, the Sat- 
urday before the August term of Edgecomb County Court, ae- 
cording to the advertisement, he exposed the land for sale, on 
the premises, at one o’clock, when his own son, Thomas, the 
other defendant, became the highest bidder at seven dollars 
and sixty cents. He further avers that he took all necessary 
steps to make known the time of sale; and that the land was 
not worth what the plaintiff owed him. 

The defendant, Thoinas Eason, denies all fraud, so far as 
he was concerned, in the manner of making the sale, and be- 
lieves it was fairly conducted, and that he isa bona fide pur- 
chaser. 

A general replication was taken to the answers, and the 
cause was set for hearing and sent to this court to be heard. 

The deposition of John Evans states, that he knows the 
land in dispute, that it is worth one dollar per acre; that, at 
the time of the sale, he lived within two miles and a half of the 
laud, and never heard of the sale, and that the plaintiff lived 
with him at the time. 

Bryant Evans knew the land, and the time of sale; lived 
within one hundred yards of the land for fifteen years, and did 
so ut the time it was sold ; heard nothing of the sale, until the 
evening of the day on which it took place. Some years since, 
he purchased one half of the land from Theophilus Eason, at 
the price of $50; took adeed from him, and gave his note or 
bond for the price, Afterwards learning from the plaintiff that 
she was interested in the matter, and dissatisfied, he surrenders 
ed up to the defendant, Theophilus, the deed he had received 
from him, and took back his note. 

Benjamin Strickland lives about two miles from the land 
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and did not hear of the sale until three or four days after it was Dec. 1844. 


made. . 7a 
William S. Duggan. In the summer of 1841, at the re- — y 


quest of Theophilus Eason, he went with him and his son, Eases. 
Thomas, to Stantonsburg, for the purpose of seeing the former 
put up an advertisement to sell the land. He did see the de- 
fendant set up an advertisement for the sale-of the land at the 
store of Daniel and Roundtree in that place. After night, he 
and Roundtree went out with a candle to see the advertise- 
ment, and it was gone; and after that, he and Theophilus 
Jason left Stantonsburg together. The next day he went 
with the other defendant, and saw him put up an advertise- 
ment for the same purpose at the court house door in ‘Tarbo- 
rough, and another at Otter’s creek meeting house ; that Tar- 
borough is twenty-two or three miles from the land; Otter’s 
creek meeting house about ten, and Stantonsburg about six or 
seven. He further states, that Oak grove is a very public 
place, and is about one mile and a half from the land. 

Nathan P. Daniel is one of the firm of Daniel and 
Roundtree, at Stantonsburg, and lived there in the summer of 
1841 ; saw no advertisement for the sale of the land at that place 
or any where else. 

Abner Tyson lives about a mile anda half from the [and ; 
heard nothing ofthe sale until the morning of the day, on 
which it took place; on that morning, the twodefendants came 
to his house, told of the sale, and asked him to go; he did so; 
on the way, Lawson Eason and Gera!ders Simms joined them, 
and they went on. When they got there, the land was put 
up to the highest bidder and bought by Thomas Eason at 
seven do!lars and sixty cents—no other persons there ; and the 
land not worth more than fifty cents per acre. 

John M. Barnes lives scarce a mile from the land; heard 
nothing of the sale for several days after ; thinks it worth one 
dollar per acre. 

Richard Howcott lives within about one mile and ahalf of 
the land ; did not hear of the sale until some days after it took 
place. 





P3 
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Dec. 1844. Benjamin Moore lives within three quarters of a mile of the 
ine land, and never heard of the sale until it was over. 

v The depositions of W. S. Duggan and Jonathan Eason 

Eason. and Elkamy Baily proved, by the former, the putting up the 

advertisements, as stated by himin his other deposition—by 

the 2d that he had heard the plaintiff say the land was The- 

ophilus Eason’s; and by the last, that she said, some eight or 

ten years before the deposition was taken, that Theophilus 

Eason had paid for her sixty or seventy dollars, and she had 

given up the land to him—and does not think theland worth 


more. 


B. F. Moore for the plaintiff. 
J. H. Bryan for the defendant. 


Nasu, J. It is impossible to read this testimony, without 
being entirely satisfied, that a gross fraud has been attempted 
by these defendants, in the pretended sale of this land. The 
land in question was conveyed by Thomas Low, to the de- 


fendant, ‘Theophilus Eason, in trust, for the purpose of secu- 
ring to the plaintiff the money due to her from Low, for the 
purchase of the land ; and the securities taken by her, as she 
alleges, were at the same time delivered by her to Eason, for 
the purpose of being in his possession, when the sale should 
be had. ‘Twelve years after this, the land was sold at public 
auction, as it is alleged by the defendants, and Thomas, the 
son of the trustee, became the purchaser, at the price of $7 60. 
Every trustee for sale, is bound by his office, to bring the es- 
tate to a sale, under every possible advantage to the cestui 
que trust. Dowes v. Graysbrook, 3 Mer. 208; and, when 
there are several persons interested, with a fair and impartial 
attention to the interest of all concerned; Ord v. Noel, 5 
Mad. 440. Hunt v. Bass, 2 Dev. Eq. 292. He is bound to 
use, not only good faith, but also every requisite degree of 
diligence and prudewce, in conducting the sale. If he is 
wanting in reasonable diligence in the management of the 
sale, as if he contract under circumstances, shewing haste and 
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of one of the parties to the injury of another, he will be per-"} 
sonaily liable to make good to the party, suffering from his 

misconduct, the amount of his loss. Lewin on Trusts and 

Trustees, 22 Law Lib. 186. Pechell v. Fowler, 1 Anstr. 550. 

Nor will equity in such a case assist a purchaser, however in- 

nocent, in compelling a conveyance of the title. Ord v. Noel, 

per Sir Jonn Leacu. Where a trustee sells at auction, he 

must make due advertisement, and give due notice to the par- 

ties interested. Thus, in a mortgage deed, with a power of 
sale, it appearing to the court that the power was limited to a 
trustee, and that the mortgagor had not been apprised of the 
sale, Sir Jon Leacu granted an injunction to stay the sale. 
He observed, it was-the duty of the trustee to attend equally 
to the interest of both cestuis que trust, and apprise both of 
the intention of selling, that each might take the means to pro- 
cure an advantageous sale. Anon case, 6th Mad.10. In 
this ease, according to the testimony, there was not only a 
want of good faith in the trustee, amounting to actual fraud, 
but, according to his own statement, a degree of negligence 
and want of prudence, if he were acting honestly, that would 
make him answerable to the plaintiff. He alleges, that he 
caused advertisements to be put up, at three different public 
places. The one at Stantonsburg was put up by him, and, 
that night, before he left there, it disappeared, and this was 
six or seven miles from the land, but the nearest place to it 
at which the advertisement was put up. The other two places 
were distant from the land, the one ten, and the other twenty 
two or three miles. William S. Duggan, the witness who saw 
the advertisements put up, tells us that Oak Grove was a very 
public place, and not more than a mile and a half from the 
land, and the defendants do not pretend, that any advertise- 
ment was put up there. Why was this omission? If the ob- 
ject was to apprise those, who would be most likely to pur- 
chase, the neighbors, would not a notice have been put up, 
where it was most like to come to their knowledge? So far 


imprudence, or so manage the sale, as to advance the interest Dec. 1844. 
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from this being the desire of the defendants, the notice nearest 
to the laud disappears the night after it was posted up, nor did 
any one, as far as is disclosed by the testimony, except Dug- 
gan, ever sce it. Mr. Daniel, one of the partners in the store, 
and who was there at the time, swears he never saw it. The 
neighbors are examined, one living within a hundred yards 
of the land, another within three quarters of a mile, and none 
more than two or two and a half miles, and not one of them 
ever heard of the sale, until it wasover. Mr. Evans, who 
lived within one hundred yards of the land, had actually, 
some time before that, made a contract with the trustee, for 
the purchase of one half of the land, for fifty dollars, but sub- 
sequently rescinded. How many persons were present? Al- 
together six: the two defendants, Lawson Eason, a relation 
of theirs, Russ, the tenant of the trustee on the Jand, and Mr. 
Tyson and Mr. Simms. Mr. Tyson had never heard of the 
sale until that morning. When they got to the land, it was 
put up to sale, and bid off by Thomas Eason, the son of the 
trustee, for $7 60. If the trustee had intended to act with 
good faith, upon finding so few persons in attendance, and so 
little bid for the land, he would, as it was clearly his duty to 
do, have adjourned the sale. In addition to all this, the defen- 
dant, Theophilus, tells us in his answer, that the plaintiff owed 
him between $70 and $80, and this-land was the only fund 
out of which he expected to get paid; and yet, he wishes the 
court to believe that the sale to his son for $7 60 was an hon- 
estone. The plaintiff charges, that the trustee never gave 
her any notice of the intended sale, and that she never heard 
of it until she went to Tarborough, which was the week af- 
ter; and the trustee does not pretend to say he did give her 
notice ; he only alleges, that, in answer to her notice, which 
was in June, he sent her a verbal message, he would sell the 
land before court, and, in evidence that she knew nothing 
about it, the individual with whom she lived, swears he heard 
nothing of the sale, until it was over. We are satisfied, from 
the whole case, that the trustee was not guilty alone of such 
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negligence and want of care, as would render him liable to Dec. 1844. 


make good to the plaintiff such injury as she would have sus- 
tained, if the sale had been effectual, to convey the title, but 
we sce so much of trick and contrivance, as satisfies us that 


the whole was a base fraud. 
There must be a decree for the plaintiff, declaring the sale 


made by the defendant, Theophilus Eason, fraudulent and 


void. 
The defendant, Theophilus Eason, claims to be a creditor 


of the plaintiff, for the sum of 70 or 80 dollars. He is at lib- 
erty to have an account taken by the Master, of what the plain- 
tiff does owe him. 


Per Coriam, Decree accordingly. 


Johnston 


Vv 
Eason. 
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JOSIAH THOMPSON & AL. ts. JOHN NEWLIN, EX’R., &c. 


Dec. 1844. A testatrix bequeathed certain slaves to A. without mentioning any trust to 
—  beattached to the bequest. The next of kin of the testatrix filed a bill 
against A. alleging that the slaves were bequeathed to A. on the unlawful 
trust that he should permit them to reside in this State, and enjoy their actu- 
al freedom, while he was to be only a nomina] master; and the bill stated 
some circumstances to justily this belief,and particularly, that A. was a 
member of the Society of Friends, and could not conscientiously hold slaves. 
The defendant demurred to the bill. 

Held, that the demurrer should be overruled, and the defendant be decreed to 
answer, whether the gift was an absoluteone to him, or whether it was in 
trust, and, if so, what was the object of the trust. 

If the trust was unlawful, asalleged in the bill, then A. who was also the ex- 
executor of the will, was a trustee for the next of kin, and must disclose the 
facts, so that the court may give them their proper remedy, If it was on a 
lawful trust, the court has a right to know it, that the execution of the trust 
may be decreed. 

An express agreement between the testatrix and the donee in the will, is not 
required to establish a trust on his part. An understanding, or belief and 
expectation, by the testatrix, that the donee would not hold these negroes as 
slaves beneficially, and that he either assented thereto, or by his silence in- 
duced her, and intended to induce her tu think, that he meant to comply with 
her view, are sufficient to constitute hima trustee. 

A demurrer, unlike a plea, must be overruled in /oto, unless it be good in its 
full extent. If it cover too much, as if it be to the whole bill, when the 
plaintiff is entitled to discovery or relief upon some part, it must be overrul- 
ed; for it cannot be held bad in part, and good in part. 

The cases of Haywood v, Craven,2 Car. L. Rep. 557, Huckaby v. Jones, 2 
Hawks. 120, Stephens v. Ely, 1 Dev. Eq. 493, Sorry v. Bright,1 Dev. & 
Bat. 113, Camcron v. Commissioners of Raleigh, | Ired. Eq. 436, and Cook v. 
Redmond, 2 Dev. Eq. 623, cited and approved. 


‘This was an appeal from an interlocutory order of the court 
of equity of Orange County, at the Fall Term, 1844, his Hon- 
or Judge Pearson presiding, by which the demurrer filed by 
the defendant to the plaintiffs’ bill, was overruled, and he or- 
dered to answer. 

The following is the case presented by the pleadings: 

The bill was filed by the next of kin of Sarah Freeman, 
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deceased, late the wife of Richard Freeman ; and states, that, Dec. 1844. 
by her marriage settlement, she was entitled, to her separate Thompson 


use, to a considerable number of slaves and other personal es- 
tate, consisting of money and debts, and other things to acon- 
siderable value: that she wished and intended, that, after her 
death, her slaves should not serve any person in a state of 
servitude, but should be freed or held by some person in a state 
of qualified slavery, and have all the other parts of her person- 
al estate. The bill states, that the defendant, Newlin, is a 
member of the religious society, called Quakers, and that all 
the members of that society are opposed, and that the defend- 
ant is opposed, upon a religious principle, to slavery, and that 
the defendant will uot hold slaves as property and for his own 
use; and that he had taken an active agency in procuring the 
manumission of slaves and had taken conveyances of slaves 
absolute, apparently, but had suffered such slaves to enjoy the 
privileges of freemen. ‘The bill then states, that the testatrix 
well knew the said Newlin and the religious principles above 
mentioned of himself and the other members of his religious 
society, and that, in fraud of the laws of the State and the pub- 
lic policy, she made her will, and therein bequeathed to the 
said Newlin all her slaves and other estate, but with the inten- 
tion and understanding, that the said Newlin should hold the 
negroes, not for himself, but for their own benefit and advan- 
tage, and for the purpose of their enjoying a qualified freedom, 
and that he should hold the residue of the estate in trust for 
the said negroes. The bill also states, that the plaintiffs con- 
tested the probate of the will, and that, upon the trial of the 
issue, devisavit vel non, the present defendant proved, asa 
part of his case in support of the instrument, that the testatrix 
had declared the intentions above mentionod as to her slaves 
after her death, and that she knew that he was a quaker, and 
designed to bequeath the said slaves to a member of that so- 
ciety, who would not hold them as slaves, and therefore gave 
them to him. 

The bill then charges, that the bequests of the will were 
made upon a trust for the benefit of the slaves themselves, and 


v 
Newlin. 
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that they might be kept here in a state of qualified slavery, 
and should kave the benefit of the other parts of the personal 
estate, and that such a purpose was unlawful and contrary to 
the policy of the State, and that a trust of the slaves and other 
personal estate results to the plaintiffs, as next of kin. The 
bill, therefore, prays a discovery, an account and relief. 

The defendants put in a general demurrer to the discovery 
and relief for want of equity. 

Upon the argument of the demurrer, his Honor held, that 
Freeman, the husband, was a necessary party ; and, also, that 
the allegation, and an interrogatory founded thereon, “ that the 
defendant had taken an active agency in procuring the manu- 
mission of slaves, and had taken conveyances of slaves, abso- 
lute, apparently, but that such slaves were to enjoy the privi- 
leges of freemen,” was impertinent, and that the defendant was 
not bound to answer thereto, because it would subject him to 
prosécution and penalties. But the court allowed the plaintiff 
to amend the biJl by making Freeman a party, and by striking 
out the allegation and interrogatory above mentioned, upon 
the payment ofall the costs up to that time. And then the 
court overruled the demurrer, but allowed the defendant au 
appeal to this court. 


Badger for the plaintitis. 
J. H. Bryan for the defendant. 


Rurrin, C.J. The court is of opinion, that the demurrer 
was properly overruled. The bill charges a bequest upon a 
secret trust for the benefit of the slaves: and the defendant 
must answer as to the truth of the charge. If the trust was 
expressed upon the face of the will, being against the public 
policy, the court would hold that it was void, and that a trust 
resulted to the next of kin. Haywood v. Craven, 2 Car. L. 
Rep. 557. The same consequence follows, ifit can be col- 
lected or implied from any incidental expressions in the will 
ordeed. Huckaby v. Jones, 2 Hawks. 120. Stephens v. 
Ely, 1 Dev. Ea. 493. Lorcy v. Bright. 1 Dev. & Bat. 113. 
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The doctrine of the court is well settled to be, that slaves can Dee. 1044, 
onlyibe%held as property, and deeds and wills, having for their 7 ee . 
object their emancipation, or a qualified state of slavery, are 
ainst pra policy,and a trust results. Since the act of 
, th. 101, it is not unlawful ‘to bequeath or con- 
. se of being removed out of the State 
me, and emancipated there, and. kept away 
Lameron v. Commissioners of igh, 1 
But it cannot be supposed upon | ; that 
such was the purpose or nature of the trust here ; for there is 
allusion to the removal of the slaves to be emancipated, but, 
de ntrary, it is charged that they were to be held by the 


fendatitjnominally as their's, to evade the law, but really for 
f the slaves themselves ; which imports, that the 
purpose Was not to send them abroad for emancipation there, 


a that they should remain in this State. But, if, in 





‘the fmst was to send theth out of the State, and the de- 
feridant intefids to do so, and will submit to do so under the di- 
rection of the court,.and will enter into the obligations, which 
the law gequires, that they shall not retirm then let him thus 
answer, and that'will terminate the plaintiff’s claim. But up- 
ou the supposition, that the trust was, that the slaves should 
be kept here, in which case the defendant could wars 
them away without a breach of trust; or that it 
they should be removed, and the defendant declines removing 
them, or declines securing the public against their return, then 
it is manifest that there is a resulting trust for the plaintiffs. 
For the defendant, h ‘taken them upon a trust, can, under 
no circumstances, hold’ them with a good conscience, or be 
allowed by the court to hold them, as slaves for his own use. 

gave them to him with no such purpose, but 
refore, he holds as trustee at al} events, and 
n is, for whom does he hold? Not for the 
slaves, because that the law forbade himtodo. It follows, 

he holds for the next of kin. 
trust is not expressed directly in the will, nor is 
‘thing said in that instrument or any other, as al- 

Q3 
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Dee. 1844. leged, by which it appears by implication ; and the question 


Thompson 


v 
Newlin. 


is, whether the defendant shall be obliged to discover it? We 
have no doubt, that he must. Both upon principle and au- 
thority, it is clear, that he must be required to answer as to the 
fact, because, if he admits it, the same duties of conscience 
are unquestionably established against him, as if the trust was 
express on the face of the instrument. ‘The law will not al- 
low itself to be baffled, and its policy evaded, by secret agree- 
mentsythe very objects of which are to defeat the law itself, 
Theréfore, a legatee must say, whether he took the property 
for himself, as his property in the beneficial sense of the term, 
and notin the hollow and delusive sense of a mere legal title, 
in trust for some other person or purpose forbidden by law. 
It is said, that compels him to make a discovery, by which he 
forfeits the property conveyed to him by the will. But thatis 
a mere play upon words ; for, in the view of this court, if he 
took upon a trust, no matter w#at, he has no property in the 
thing, but merely holds it as the property of another, the ‘ces- 
tui que trust. He forfeits nothing, therefore, unless every 
trustee may be said to forfeit what the court compels him to 
convey, in execution of the trust assumed by him. The ques- 
tion is not, now, as to the evidence, by which a secret: trust 
may be established against a party, who denies it by his ans- 
Wer, but is merely, whether the party may be called on to say, 
yes or no, to the charge of such atrust. The defendant does 
not even plead, that the gift is absolute upon the will ; in which 
case, indeed, his plea would not be allowed, peremptorily, but 
ouly suffered to stand for an answer, with liberty to except. 
Strickland v. Aldridge, 9 Ves.516. But he demurs and ad 
mits the facts for the purposes of a decision, whether, if they 
be trne, the plaintiffs can have a decree. Now, if ali this. bill 
be true, there cannot be a doubt, that the plaintiffs are entitled 
to the relief they ask; and, therefore, the defendant mast either 
admit or deny the truth of the charges. 'That'the eourt will 
enforce such secret trusts, where they are not unlawful, and 
will, when they are void in law, declare them so, and decree 
a resulting trust for the heir or next of kin, has been long es- 
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tablished. We have had a recent instance of the former kind Dee. 1844. 
before us, the case of Cook v. Redman, 2 Dev. Eq. 623; in Thempson 


which we held, that a private promise, made to the testator by 
a legatee to hold in trust for another person, was binding and 
would be enforced ; and, indeed, that a promise was not neces- 
sary, but thata silent assent to the known wishes of the testa- 
tor was sufficient to raise the trust. So in respect to devises 
upon a secret trust for a charity, void underthe mortmain acts, 
it is established doctrine, that they shall be declared void 
by the court, upon the admission of the answer; for #emo 
potest facere per obliquium, quod non potest facere per 
directum. Boson v. Statham, 1 Eden, 508, 1 Cox, 16). The 
question was much discussed before Lorp Extpon in Muck- 
leston v. Brown, 6 Ves. 52, and the result was, that he said the 
court would compel persons to discover secret agreements, 
made with a view to evade the provisions of the acts, and re- 
quire devisees to answer, whether they took the estate, asthey 
legally could not do, for charitable purposes. And in Strick- 
land v. Aldridge, the devisee was required to answer @ bill, 
charging such seeret trust by way, simply, of allegation, with- 
out stating an inference of it from the'will, or any other writ- 
ing, or any evidence of it. These authorities come fuilytip 
to the present case, and, indeed, the last goes beyond.it.» Ror 
here the bill does state several strong facts, as evidence of the 
trust, which convey forcibly to the mind a clear impression, 
that there must have been some agreement to the effect charg- 
ed, or that there was some understanding or belief and expec- 
tation by the testatrix, that the defendant would not hold these 
negroes as slaves beneficially, and that he either expressly as- 
sented thereto, or by his silence induced her, and intended to 
induce her, to think that he meant to comply with her views. 
It is, for example; stated, what we believe is notoriously true, 
that it igan article of religious faith among that respectable 
society, called’Quakers, that it is wrong to hold persons in 
slavery-; that the testatrix knew that, and also well knew the 
defendant, and that he was a member of that society, and was 
conscientiously scrupulous of holding his fellow men in slave- 


Newlin. 
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Dee. 1844. ry for his own benefit ; and it is thence inferred, that the tes- 
Thompso tatrix made these bequests to him for that very reason, because 
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she wished and expected that he would hold the negroes in a 
state of quasi freedom. And itis charged, in support of that 
inference, that, upon the trial of the contest about the probate 
of the will, the present defendant proved, that the testatrix had 
those intentions, and made declarations of that import. Now, 
although such expectations and intentions of the testatrix do 
not make an express declaration of the alleged unlawful trust, 
yet, it is clear, as Lorn Expon said in Strickland v. Aldridge, 
that a trust would be created upon the principle, on which the 
court acts as to fraud. For it would be a clear fraud on the 
testatrix to suffer her to suppose, that the defendant, who un- 
derstood her wishes, would carry them out without her insert- 
ing the directions in her will, and then to set up the will asan 
absolute gift, not coupled with any trust whatever. There- 
fore the defendant must answer to all those circumstances, in 
order that it may be seen, whether he is not practising an im- 
position on the testatrix in the first place; and then, in the 
next, he must answer tothe alleged purpose in both of them to 
evade the law of the country and its policy. And itis obvious, 
that, if the principles of this gentleman are as alleged, and he 
has reason to believe from that, or the other circumstance of 
her declarations as proved on the trial, that she really expected 
him fist to keep these negroes in servitude as his own slaves, 
it would require a very plain, positive, and unevasive denial 
of such undertaking, on his part, to obtain credence; an un- 
dertaking, that may be contracted, not merely by words, but 
also, under circumstances, by silence. Paine v. Hall, 18, 
Ves. 475, 

Some minor objections were taken to the bill, which, though 
not necessary, it may be proper to notice. First, it is said the 
plaintiffs have no right to a discovery of the defendant’s be- 
lief, as it is not a legal test of his right to hold property. The 
answer is, that the charge of the defendant’s religious creed 
s not inserted for the sake of a discovery, which can produce 
e forfeiture, or subject him to a penalty, for in our law no 
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such consequence follows from the professing of any religion. Dee. 1844. 


Nor is it even to expose him to opprobium, for it is to the sin- 
gle point, whether he does-not in conscience scruple to hold 
men in bondage, and whether that was not known to the tes- 
tatrix and formed, in his belief, an inducement to her to make 
this disposition to him. Now, there is certainly nothing crim- 
inal or discreditable in the eye of the law, or of any person, 
that one shou!d, out of tenderness of conscience for thetights 
of his fellow man, refuse to have a property in him, though 
allowed by human laws ; but rather the contrary, it is much 
to the credit of his disinterestedness and christian eharity, if 
the principle be truly carried out in practice. The only pos- 
sible imputation tliat can be made, on this transaction, against 
the defendant is, not as to this article of his creed, but as to 
projecting by a secret contrivance to evade the Jaw of the 
country, or in agreeing and giving the party, who projected 
it, to understand that he would endeavor to execute the con- 
trivance. ‘The sole subject, therefore, of making this enquiry 
is, to ascertain from it, as evidence, whether the testatrix did 
not make this bequest upon some seeret understanding with 
the defendant, that he would not hold the negroes in servitude. 
No discovery upon it can be a detriment to his property or his 
privileges as a citizen, 

It is next said, that under the Statutes, Rev. St. c. 111 jisec. 


are 


Newlin. 


31, 32, there are penalties on owners of slaves, who Higeto 


them their time or let them keep house and go at Jarge as free 
persons, and therefore the defendant is not bound to answer. 
But in relation to these slaves, there is no charge in the bill 
of that sort. It only alleges, that the bequest was made upon 
a trust, that they should be allowed to labor for their own ben- 
efit, and act as free persons, and not that the defendant has, 
in fact, allowed them thus toact. There are charges of that 
character in relation to some other negroes, for which it is 
said the defendant had accepted conveyances from other per- 
sons. But that is to be considered as struck out of the bill by 
the plaintiffs themselves, by way of amendment under leave 
of the court, and no longer presents the objection, if it ever 
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did. Indeed, we must say, that if the plaintiffs had appealed 
from that part of the decree, it could not have been sustained, 
for, with a very few exceptions, and those founded on favor, 
the rule has long been settled, that a demurrer, unlike a plea, 
must be overruled in toto, unless it be good in its full extent. 
If it cover too much, as if it be to the whole bill, when the 
plaintiff is entitled to discovery and relief upon some part, it 
must be overruled, for it cannot be held bad in part, and good 
in part. Mayor of London v. Levy, 8 Ves. 398. Todd v. 
Eyre, 19 Ves. 280. But with that we have no concern at 
present, as this is the appeal of the defendant from an inter- 
Jocutory decree, and, under the act, brings up nothing more 
than the single question from which his Honor allowed the 
appeal to be taken. Upon that question, we concur in the 


opinion of his Honor. 


Per Curiam, Ordered that this opinion be certi- 
fied to the court below. 
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JAMES M. SMITH vs. PHILIP BRITTAIN & AL. 


A sale by a Clerk and Master, under a bill praying the sale of land tor parti- Dec, 1844. 
tion, is but a modeof sale by the parties themselves. It is not merely a sale —-———— 
by the law, in invito, of such interest as the parties have or may have, in 
which the rule is, caveat emptor ; but professes to be a sale of a particular 
interest, stated in the pleadings to be vested in the parties, and to be dispos- 
ed of for the purpose of partition only. 

Hence, if a purchaser pays his money on a Master’s sale, and discovers a de- 
fect in the title, at any time before a conveyance executed, he may recover 
it back. 

When a sale under such a decree has been made to A., who pays a part of the 
purchase money, and then assigns his claim to B., who pays the remainder, 
and then a defect in the title is diseovered, so that the assignee of the pur- 
chaser objects and cannot be. held to take a conveyance—Held, Danizt, J. 
dissentiente, that this assignee was entitled, upon the Courts’ rescinding the 
contract, to have the whole amount that had been paid refunded to him, 
both what was paid by his assignor, and what was paid by himself. 

Held, further, that, the money having been paid into court in the original suit 
for a sale, he was entitled to his relief by a new bill against the plaintiffs in 
such original suit, and his assignor. But, if he adopts this eourse, instead 
of applying to the court by petition or motion in the original suit, he will 
not be entitled to recover his costs. 

The casesot Markland v. Crump, 1 Dev. & Bat.94. Winborn v. Gorrell, 3 
Dev. Eq. 117, and King v. Lindsay, 1d. 77, cited and approved. The case of 
Williams v. Beeman, 2 Dev. 483, cited and commented on. 





Cause removed to this Court for hearing, from the Court of 
Equity of Buncombe County, at the Fall Term, 1843, 

The following was the case, as exhibited by the pleadings 
and exhibits: 

David Myers, late of the State of South Carolina, being 
seized in fee of certain lands, situated in Buncombe County, 
in this State, by his will, dated the 6th day of June, 1833, de- 
vised the same, with the residue of his estate, to his six chil- 
dren, “Mary Clendenning, Clayborn Myers, Elizabeth O’- 
Hanlon, David Myers, Nancy Myers and Robert Myers, for 
life only, and after their decease to their children respectively, 
that shall attain the age of 21 years; that is to say, to each 
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Dec. 1844.0f my said children one equal part of my estate (after the pay- 


Smith 


v 
Brittain, 


ment of my debts and legacies,) for life, and after .decease of 
any one of them, to his or her children then living, that may 
attain QP years, the income to be applied to their education 
and. maigtenanee during their minority, but the principal and 
the accumulation during their minority, to survive to such as 
may attain 21, and to vest in such, whether one or more, at 
the age of 21, absolutely and forever.” ‘The will then cre- 
ates cross-remainders between all the children and their issue, 
upon the death of any of the children without leaving issue, 
or upon the death of their issue respectively, before attaining 
21; providing, finally, that “in case my six children, Mary, 
&e. should ali die without leaving issue, that shall attain the 
age of 21 years, as before mentioned, then, and in that case, I 
give all the rest and residue of my estate to my cousin, Henry 
Myers, his heirs and executors forever.” 

The testator died, and his will was duly proved in South 
Carolina, and in September, 1837, David Myers, the son, filed 
his bill in the Court of Equity for Buricombe county, against 
his brothers and sisters, the other dévisees with him, and thiéte- 
in stated, that David Myers, the father, was seized of the Said 
land in fee simple, and that, by his will, duly executed to pass 
land in this State, he devised the same in fee simple to the said 
David, and to his said brothers and sisters, the parties in the 
cause, equally to be divided between them as tenants in com- 
mon. The bill purported to have annexed to it, as an exhibit, 
a copy of the said will, certified from the proper courts in 
South Carolina, where it alleged the original to have Leen 
duly proved andto remain. The bill then stated, that the ac- 
tual partition could not be made of the said land in Buncombe 
without injury to all the owners, and prayed, therefore, that 
the same might be sold by a decree of the court, and the mo- 
ney divided between the persons entitled, according to the 
Statute. 

The defendants did not answer the bill, but suffered it to be 
taken pro confesso ; and such proceedings were had in the 
suit, that in September, 1838, a decree Was entered, purport- 





SUPREME COURT OF NORTH CAROLINA. 349 


ing to be made by the court on a hearing upon the bill, exhib- Dec. 1844. 
its, and former orders, and decreeing that the land should be. oi, 
sold, as prayed for in the bill, and appointing the Clerk and mK. ae 
Master to make the sale to the highest bidder, upon a credit of 
one and two years, taking bonds from the purchaser with suf- 
ficient sureties. 

On the 12th of February, 1839, the master made a sale to 
the defendant, Philip Brittain, for the sum of $5,656 00, which 
was duly secured, and he gave Brittain a written certificate, 
stating the sale and the terms thereof, and he also reported the 
same to March Term, 1839, and the report was confirmed, and 
Brittain went into possession of the land. 

In fact, however, a copy of the will was not exhibited with 
the bill, nor given in evidence on the hearing, nor filed in the 
cause, until January or February, 1840. 

The master being ordered to collect the purchase money, 
he received from Brittain the sum of $1,250, in April, 1840, 
and took judgment for the residue ; and Brittain, being una- 
ble to pay it conveniently, without selling the land, agreed for 
the sale thereof to James M. Smith, on the 28th of February, 
1842, at the price of $3,800, ready money, which was to be, 
and was, immediately applied towards the payment of the 
debt, and then Brittain discharged the residue. The contract 
between Brittain and Smith was written on the certificate, 
which had been given by the master to Brittain, and states, 
that, in consideration of the sum of $3,800, paid to Brittain, 
he had bargained and sold to said Smith “the lands within 
named, and doth hereby transfer and assign to said Smith all 
my interest and right in and under this certificate, and author- 
ise and request the Honorable Court of Equity to make a ti- 
tle to the premises to the said Smith in my stead.” 


At March term, 1842, the master reported that the purchase 
money was fully paid to him. And it was thereupon ordered, 
that the master should execute a deed to James M. Smith, 
“ the assignee of Philip Brittain, the original purchaser.” And 
it was further ordered that the master should retain the pur- 


R3 
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~ further order of the court. 


In May, 1842, James M. Smith filed his bill against all the 
parties to the above mentioned suit, and against Brittian, and 
therein states all those matters, and that Brittian, when he pur- 
chased, and when he sold to Smith, and also, that Smith, 
when he purchased and obtained the order, that the deed 
should be made to him, fully believed, that the parties to the 
original suit were seized in fee as in the bill stated; and that 
he knew nothing to the contrary until within a few days be- 
fore the filing of his bill, when he discovered the contents of 
the said will, and was advised that he could not get a good 
title under the decree. The bill charges that the statement of 
the title in the original suit, and keeping back the will from 
the court, and procuring and suffering the decree without de- 
fence, were fraudulent, and with a design to impose on the 
court, and deceive purchasers. The prayer is, that the de- 
crees in the original cause may be reversed, and the sale de- 
clared void, and the purchase money aforesaid, and the inter- 
est thereon, be paid to the plaintiff. 

Upon the filing of this bill, the court ordered, in the origi- 
nal cause, that the master should lease the land from year to 
year pending this suit, and bring the rent into court. 

Brittain, by his answer, submits, that Smith should have 
the money paid by him, Smith ; but, he says, that, at the time 
of his sale to Smith, he was ignorant of any equity to rescind 
his contract of purchase upon the ground of a defect of title, 
but believed the title to be good, and the contract obligatory, 
and that, under that belief, he sold the land for less than he 
gave, from necessity ; and, upon those grounds, he claims for 
himself such parts of the purchase money, as he paid out 
of his own funds, over and above the rum of $3,800, received 
from Smith. 

All the Myers family, except two, suffered the bill to be 
taken pro coufesso ; and those two answered and denied their 
belief of any fraud intended in the original suit. They state, 
that réal estate in South Carolina had been sold by a decree 
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of the Court of Equity, in the same manner, as prayed in the Dec. 1844. 
bill here, and that they were advised that a good title could “2 
be made. a 
They state, further, that the land had fallen much in value ; 
since the sale to Brittain, and that they believe that is the 
plaintiff’s motive for wishing to get clear of the bargain, and 
that they had offered him to refund to him the sum of $3,800, 
which he paid, and take the bargain in his stead, or to execute 
to him a covenant with the most ample security to indemnify 
him against any disturbance, and also to complete the title. 
To the answers, replication was taken ; and the cause was 
set down for hearing upon the foregoing orders, and the record 
of the original suit, and the orders therein, and a copy of the 
will of David Myers, as exhibits, and an admission of the truth 
of all the allegations in the bill, except those especially denied, 
and then it was transferred to the Supreme Court for a hear- 


ing. 


Badger for the plaintiff. 


J. H. Bryan and Iredell for the defendant Brittain. 


Rurrtin, C.J. A sale by the master in a case of this kind 
is but a mode of sale by the parties themselves. It is not 
merely a sale by the law, in invito, of such interest as the 
party has or may have, in which the rule is, caveat emptor ; 
but professes to be a sale of a particular estate, stated in the 
pleadings to be vested in the parties, and to be disposed of for 
the purpose of partition only. Therefore, if there be nosuch 
title, the purchaser has the same equity against being compel- 
led to go on with his purchase, as if the contract had been 
made without the intervention of the court; for, in truth, the 
title has never been judicially passed on between persons con- 
testing it. Hence, if a purchaser pays his money on a mas- 
ter’s sale and discovers a defect in the title, at any time before 
a conveyance executed, he may recover it back. Sugd. Vend. 
345. Johnson v. Johnson. 3 Bos. & Pul. 162. 

There is no question as to the want of title in this case. 
Although the estate of the parties to the partition cause was 
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Dee. 1844. stated to be a fee simple in possession, yet it is but a life estate, 


Smith 
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It is true, they would be allowed to complete the title, if they 
could. But, that is seen to be impossible, for the limitations 
over are contingent to persons not yet born, and it cannot be 
determined, who will be entitled to the fee in the premises, un- 
til the death of every one of these persons and twenty-one 
years afterwards—since the ultimate limitation is to the testa- 
tor’s cousin Henry and his heirs, upon the event, that all his 
own children should die without leaving a child, that shall 
attain the age of twenty-one. 

We are not prepared to say that it is material whether there 
be simply the defect of title pointed out, or whether there was 
a deception iatended by the parties to the suit upon that point. 
But we think that nothing less than such a fraud can be judi- 
cially inferred from the facts. It is expressly charged in the 
bill and is not controverted by four out of the six parties to the 
former suit ; and the other two only answer to their Lelief of 
the motives of those who did manage the case. They state, 
indeed, a construction put on this will by the courts of South 
Carolina; but they have offered no evidence of the truth of 
that statement. We are very sure, they could offer none such, 
for the construction of the will is so clear, that no such respec- 
table tribunal, as that mentioned by them, could have so held. 
Then there concur both the suggestio fulsi in the bill as to 
the title, and swppressio veri by withholding the will and by 
the omission of the defendants to file an answer or to make 
defence; and they constitute, upon legal principles, nothing 
less than a fraud. It is obvious, that the intention was, to get 
a decree without an oath being taken by any person ; and to 
obtain evidence to the assertion of a good title by presenting 
it to the public, with the apparent sanction of judicial authority. 

The purchaser cannot, therefore, be compelled to complete 
the purchase, but the sale must be set aside. 

This conclusion was not disputed at the bar; but the con- 
troversy turned upon the effect of that declaration on the right 
to the purchase money. The plaintiff claims the whole of it; 
but both of the other parties deny his right to more than he 
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is entitled to the residue. We think, upon investigation, that o— 

neither Myers nor Brittain has the right to it, and, therefore,  v_ 

that it belongs to the plaintff. — 
This question, it is to be remembered, arises in the court of 

equity, and itis, in the first instance, what equity have the 

Myers’ to any part of this fund? We think, that they have 

plainly none at all. Ordinarily, when the vendor can not 

muke a good title and the contract is rescinded, the parties are 

put in statu quo. If the vendor has paid no part of the pur- 

chase money, that is effected simply by declaring that the con- 

tract isrescinded. In such acase it was never heard, that 

the vendor had an equity against the vendee to say, “you 

agreed to give me more for the land than it was worth, 

at the time of the sale—or rather it is now worth—and, 

therefore, you ought to pay me all the price agreed on beyond 

the present value of the land.” For the question is not one 

of compensation or damages, but of specific performance.— 

The purchaser agreed to give so much money for the land, if 

conveyed to him with a good title; and unless the vendor 

does that, the vendor can in equity get nothing from the other 

side, whatever might be the rule of law as to damages, if the 

vendee were to sue the vendor at law on his covenant to con- 

vey, or whatever may be the rule of equity as to compensa- 

tion for a part of the land, for which a good title cannot be 

made, when the vendee is content to take a conveyance for 

the part to which the title is good. But when the vendee de- 

clines taking a conveyance, and the court holds that the title 

to the whole is defective, the contract is set aside, and the ven- 

dor can claim no part of the purchase money for any differ- 

ence in value. ‘T'he same equity, precisely, compels the ven- 

dor to pay back such part of the purchase money, as he may 

have received. For the receipt of the purchase money makes 

no difference, unless the purchase has been completed by the 

vendee’s accepting a conveyance, or doiig some other act 

which precludes him from asking for a good title or an en- 

quiry into it. Then, it is apparent, that if Smith were out of 

the case, and Brittain and Myers alone were the parties, the 
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Dec. 1844. ]atter could have no equity against Brittain, as to any part of 
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this money, whether it be considered as having been paid to 
Myers or still in Brittain’s hands, or in custodia curie. All 
sides agree, indeed, that the whole fund would be decreed to 
Brittain had he never sold to Smith. But Myers says, that 
Smith can recover no more from him than he, Smith, paid: 
that such would be the measure of damages at law, if the par. 
ties had respectively made deeds with warranty, and that equi- 
ty must follow the law. It is to be observed, that, in setting 
up this claim, Myers necessarily excludes Brittain from any 
share of the money. He does so properly, upon the suppo- 
sition that the case is to be considered analogous to the case of 
warranties at law; for Brittain, as the immediate vendee, 
could not recover from Myers on this warranty to himself, af- 
ter his sale to Smith. Markland v. Crump 1 Dev. & Bat. 
94. Then why is Brittain to be excluded from any share of 
this money, as contended for by Myers? Certainly, because 
he assigned his whole interest in the subject matter to Smith. 
That is Myers’ argument. Now, does it not follow, if Brit- 
tain is to be excluded by Myers from this fund, because he has 
assigned it to Smith, that by that assignment Smith necessari- 
ly succeeds to it? He wouid not be Brittain’s assignee, unless 
he took all that Brittain could claim. The effect of the as- 
signment in equity is, indeed, not precisely the same with con- 
veyances at law. In equity the assignee stands absolutely in 
the place of his assignor, and it is the same, as if the contract 
had been originally made with the assignee, upon precisely 
the same terms as with the original piriies. For example, if 
Myers could make a good title, the conveyance, as things stand, 
should be made by Myers directly to Smith in consideration, 
not of the sum paid by Smith to Brittain, but of $5,656, paid 
by Brittain to Myers, and then, even upon the rule of damag- 
es on waranties established in Williams v. Beeman 2 Dev. 
483, Smith would recover from Myers the whole price receiv- 
ed by him. The rule of that case was much discussed in 
the argument and its incongrvity with previous cases and 
with itself, as applied to different states of facts, was much in- 
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to carry out the doctrine fully. But, at present, we do not” oo 

disturb that case; for, as before said, this is not a question of — v_ 
2 : Brittain. 

damages at law, but it is purely an enquiry, what rule the 

court of equity has adopted, as to the purchase money, when 

the contract cannot be completed, and what effect the court 

gives to an assignment of an equity. Now, we have seen that 

Brittain would be entitled tothe whole of this fund against 

Myers, and that he assigned his purchase toSmith. Does not 

that, as against Myers, put Smith in Brittain’s shoes? Why 

not? Myers says, because he only paid $3,800. Admit it; 

but that is nothing to Myers. Suppose he had paid nothing 

for it, but that Brittain had devised it to him or assigned it to 

him, as an advancement toason. Could Myers contend that 

therefore he was to keep the whole purchase money, and, at 

the same time, not convey the land? It would be monstrous, 

if it were so. There is no doubt, that Smith hasall the rights 

of Brittain in the premises. He is his assignee, and as much en- 

titled to specific performance by a conveyance of the land 

bought by him; and if he can not get that, which he claims, 

because Brittain could claim it—then he has a right to the 

money, as belonging to him, because it would have belonged 

to Briitain. Smith is not restricted to the sum paid by him. 

He stands in Brittain’s shoes, as to his liabilities, and he is 

therefore entitled to his privileges. Suppose Brittain had paid 

none of the purchase money, Smith would have been bound 

to pay the whole to Myers; for the purchase of an equitable 

title takes it, subject to all prior equities. Winborn v. Gor- 

rell3 Dev. Eq. 117. King v. Lindsay, Id.77. Here, in- 

deed, Brittain has been in possession for three years or more ; 

and there is no doubt that Smith must account for that to My- 

ers. If he bears Brittan’s burdens, then he must be entitled 

to his advantages. As we have already said, it is nothing to 

Myers, how Brittain and Smith dealt. Suppose Smith had 

given Brittain $10,000 for his interest, yet he could have 

claimed from Myers only the sum which Brittain had paid ; 

and in like manner he is entitled to that, though he paid Brit- 
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Dec. 1844. tain less. Smith may not be entitled to recover from Brittain 
Smith more than he paid him, or even any thing, and yet he is entit]- 
ved to the whole from Myers ; for the Jatter is liable to no one 
nee else, aud cannot in good conscience keep asum of money, 
which by fraud, they obtained for land which they cannot 

convey. 

This brings us to the question between Smith and Brittain. 
Now, we do not perceive any right remaining in Brittain, nor 
any ground whatever on which he can set up a claim for any 
part ofthe money. He assigned his whole interest to Smith, 
and put himself out of the case. It is plain, that Smith and 
Myers might deal with each other as they pleased, without 
consulting Brittain. If Smith chooses, he may now take a 
conveyance from the master, and then the mouey would be- 
long to Myers. Or they two might take out the money and 
modify their contract as they choose. Now, that they could 
not do, if Brittain had an interest. Brittain’s claim is founded 
on the supposed hardship of his losing the money, which he 
paid, when his assignee does not get the land. But that is a 
hardship, which arises solely from his having agreed to give 
too much for the land, or its falling in his hands. It is not a 
hardship, growing out of a rule of equity, or for which any rule 
of equity furnishesa remedy. Ifhe had given the land to his 
son, the latter, and not he, himself, would call for the money 
from Myers. It is simply the effect of an assignment, as _sus- 
tained by the court of equity. As before observed, even ifthe 
court, instead of decreeing upon its own principles of specific 
performance, were to decide in analogy to the rule of law re- 
specting warranties, Brittain could not recover one cent from 
Myers. Markland v. Crump. 

Therefore, the money must either be recovered by Smith, 
or kept by Myers; and, between them, the equity is already 
disposed of. It is said, indeed, that the decree is, that the con- 
tract shall be se¢ aside, and that the consequence of that is, 
that the parties are to be put in statu quo, by which Myers 
will keep the land, and each of the other parties take the mo- 
ney paid by him. But that goes plainly on a fallacy. The 
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contract for the sale of the land is not enforced, and, therefore, Dee. 1844. 
the vendor must give up the purchase money. But it is not” sain 
considered, that, in truth, it never was made; for, if so, there __v 
would be no ground for decreeing the repayment of the money a 
received under it. Moreover, the assignment from Brittain 
to Smith, is not rescinded ; and while that stands, it excludes 
Brittain from all right in the premises, whatever may be the 
equities of the other parties between themselves: Ir.deed, the 
only necessity for making Brittain a party in this cause, was 
to have the assignment established against him, as Myers had 
a right to require should be done. And but for his claim to 
a part of the money, he would be entitled to his costs. 

It is next said, that this bill ought not to be entertained, be-. 
cause all the objects of the plaintiff could have been attained 
by a petition in the first cause, and that there can be no decree 
in this cause to reverse the decree in that. The first part of 
the objection only goes to the costs of this suit, and is a good 
reason why the present plaintiff should not recover his costs. 
But we do not see, why the court may not decree, at the suit 
of this plaintiff against all the parties to the original suit, that 
they should, among themselves, take such steps in that suit, 
that the decree obtained therein by their fraud, declaring them 
to be owners in fee, and decreeing a sale of the land, should 
be reversed. But even if that cannot be done, and we do not 
think it necessary to decide, in this case, that it can; there 
seems to be no objection to a decree against those parties, that 
they shall permit the present plaintiff to receive the money 
heretofore paid into court, in that cause, upon his agreeing, in 
court, to accept the same instead of a conveyance of the land, 
and that the orders may be set aside, whereby, the sale made 
by the master was confirmed, and he required to make a deed 
to the plaintiff. That far, the bill is not founded on any error 
in law in the first cause, but upon the mere fraud of the par- 
ties in that cause on the court, and on the plaintiff as a pur- 


chaser. 
$3 
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Dec. 18644. Daniex J., Dissentiente. David Myers and others, peti- 
Smith tioued the court of equity for Buncombe county, (under the 
act of 1812,) to decree a sale of a tract of land for partition, 
of which the petitioners alleged that they were seized in fee, 
as tenants in common. The court made the interlocutory de- 
cree, that the master sell the said lands on a credit, &e. and 
report. The sale was made, and the master reported, that 
Phillip Brittain was the purchaser at the price of $ 5,656, and 
that he had given bonds and surety to pay the said purchase 
money by instalments; and the report was confirmed by the 
court. Brittain paid into the masters office toward the first 
instalment $1,250. And before the other instalments became 
due, he sold his equitable interest in the said lands, to the plain 
tiff Smith, for $ 3,800, in the terms mentioned in the transfer 
written on the back of the certificate of purchase, given to 
him by the clerk and master. The money, received from 
Smith by Brittain, was paid into the office for the benefit of 
Myers and others, and Brittain then paid the balance and took 
up all the bonds, which he had given to the master, to secure 
the purchase money. Smith then petitioned the court, with 
the approbation of Brittain, that the conveyance of the legal 
title in the land should be made to him; which the court or- 
dered to be done accordingly. And before the legal title was 
conveyed to Smith by the master, it was discovered that the 
petitioners Myers and others, were never seized in fee of the 
lands, as they had alleged in their partition ; but that they had 
only a life estate in the said lands. Instead of moving the 
court for a reference to the master, to report upon the title, 
and see what title Myers and others could make to the said 
lands, (the most correct course, Atkinson on Titles, 26,) 
Smith filed this original bill against the petitioners Myers and 
others, and Brittain, to have a decree, that the contract, which 
Brittain had made with the master, as the agent of Myers and 
others, the petitioners, should be rescinded, and that the en- 
tire deposit of the purchase money in the masters office should 
be paid out to him. We are of opinion, that the said contract 
should be rescinded, as it is evident, from the last will of Da- 


Vv 
Brittain. 
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vid Myers, Sr. under whom the petitioners claimed title to the Dec. 1844. 
said lands, that they were not seized in fee of the same, nor” <7, 
could they make a good title in fee to the purchaser of the 
said lands. The money in the office had there been deposited 
by Brittain, for the benefit of Myers and others the petitioners, 
when they made a good title to the lands. The parties are 
now all before the court; and it is asked of the court by 
Smith, that he may be permitted to take out all the purchase 
money deposited in the office by Brittain. In Wood v. Grif- 
fith, 1 Swanst. 55, Lorp Expon said, that it was clear, that 
an equitable interest, under a contract of purchase of land, 
may be the subject of sale; that the original purchaser is 
then a trustee for the sub-purchasers, and equity will compel 
him to permit them to use his name in all proceedings for ob- 
taining the benefit of their contract. This is the law, where 
the contract is to be completed, and not where it is to be re- 
scinded. But in the case now before us, had Brittain com- 
pleted his purchase by taking a legal conveyance from the 
master, and he had afterwards conveyed to Smith by deed of bar- 
gain and sale in fee, with covenants in it that he was seized in 
fee, and also with a further covenant for general warranty, 
and it had afterwards turned out that Brittain was not 
seized in fee, or that Smith had been evicted by title 
paramount, the damages the law would have permitted him, 
Smith, to recover, upon either of those two covenants, would 
only be the amount of the purchase money he had paid 
for the land ; this is the well settled law of this State. How, 
then, can Smith claim more than his putchase money, after the 
contract shall be rescinded? Can he be permitted, by any 
principle of equity, to ask the court fer more of the deposit, 
than he is out of pocket? Can he pray to have the contract 
between Brittain and the master rescinded, so as to defeat My- 
ers and others, of the whole of the purchase money paid into 
the office by Brittain for their benefit,and at the same time 
pray that he should be allowed to take out of the office all the 
money Brittain paid in, on his own account. And we ask, 
where is this equity, to induce the court to make such a de- 


Vv 
Brittain. 
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Dee. 1844.cree? He has never advanced one cent to Brittain, to raise 


Smith 


v 
Brittain. 


such an equity in his favor, beyond the sum he paid to Brit- 
tain, to wit, $3,800. And there is nota single case to sustain 
him, to be found in all the books, so far as my researches have 
extended. If Brittain had devised to Smith his equitable con- 
tract in these lands, and then he had died, as the vendors of 
Brittain, for defect of title, could not have forced him, Brittain, 
in his life time to a specific performance ; Smith, the devisee, 
could not have taken a cent of the money deposited in the of- 
fice by the purchaser ; for it would, in law, have belonged to 
the executor of Brittain. Nor could such a devisee or heir of 
Brittain have compelled the executor of the purchaser devisor, 
either to purchase another estate for him, equal in value to 
the one supposed to have been devised or descended, nor could 
the devisee or heir even compel the executor of Brittain to 
pay, out of the personal estate, the price of the defective estate, 
which had been devised to him, or descended to him. Buck- 
mas'er v. Hanop, 7 Ves. 341. Atkinson on Titles, 34. 
Brome v. Monk, 10 Ves. 597. 1 Powell on Dev. 160, (note 
by Jar.) When a contract to purchase lands is rescinded, 
in consequence of a defect of title in the vendor, the general 
rule is, that the vendor resumes his land, and the purchaser 
the purchase money, which has been deposited. It is said 
that the contract, which Smith made with Brittain, is not in- 
tended to be rescinded. But it must be recollected, that it is 
an executory contract, which cannot be enforced without the 
aid of the court of equity ; and that the court never aids a vol- 
untary assignee of such a contract, which Smith is, without 
the consent of the assignor. Before Smith could call on the 
court to make an order, that the $5,656, which had been de- 
posited by Brittain in the office, should be paid to him, he 
should shew the court a better consideration for it, than the 
bare payment to Brittain of $3,800, for his equitable interest 
in the contract of purchase of the said laud. All the money in 
office belonged to Brittain, on the rescinding of the contract 
with Myers, except that to which Smith was a bona fide as- 
signee for value. And what was that? Answer: 3,800. 
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The residue was in the office to the use of Brittain, and the Dec. 1844. 


court ought not to decree it out to Smith, who is, as to it, on- 
ly an assignee of Brittain, without any consideration. Smith 
cannot get the money, withont the decree of this court; and 
he has repudiated the contract, made by Myers with Brittain, 
relative to the land, and admits that the money in the office, 
on the setting aside of the aforesaid coutract, would belong to 
Brittain, were it not for thesub-contract made with him; but 
he insists, that by force of that sub-contract, he is the purchaser 
from Brittain of the said $5,656 in specie, now lying in the 
masters office, for the sum of $3,800, in specie, paid by him 
to Brittain. He cannot get this large sum out of the office, 
unless the ccurt will become active, and decree it-to him, 
against the consent of Brittain; and he, therefore, prays the 
court to decree the specific execution of this most usurious 
contract. ‘To induce a court of equity to decree the specific 
performance of any assignment, it must be supported by a val- 
uable, or a meritorious consideration. Newland on Con. 65. 
Smith, over and above the $3,800, has given to Brittain neither 
of such considerations, for the $5,656. And we know, that 
an agreement, purely voluntary, will not be executed in a 
court of equity. Newland on Con. 79. All that Smith can, 
in conscience, ask of this court, is to be placed in statu quo ante. 


Per Curiam, Decree for the plaintiff, 


Smith 
Vv 
Brittain. 
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GEORGE W. GORDON ts. JOEL K. HOLLAND. 


Dee, 1844, A devise to A. and “ if she dies leaving no issue,” then “to my children, B. 





C.” &c., will operate as a good executory bequest to the children, B. & C., 
if A. should die without leaving any issue at the time of her death. 

It is a general rule in equity, that al! persons interested must be made parties: 
plaintiffs or defendants. 

There are four modes of taking an objection for want of parties; by demurrer 
on record, demurrer ore tenus, by plea and by answer. Butthe defendant, 
taking such objection, must always apprise the plaintiff of the persons, who 
should be made parties. 

The effect of an objection, suceessfully taken, for the want of parties, is not 
that the bill is to be dismissed, but that it stands over with leave to amend 


by adding the necessary parties. 


This was an appeal from an interlocutory decree of the court 
of equity of Beaufort County, at the Fall Term, 1844, his 
Honor Judge Dicx presiding, overruling a demurrer filed by 
the defendant to tle plaintiff’s bill. 


The facts disclosed by the pleadings, are incorporated in the 
opinion delivered in this court. 


J. H. Bryan for the plaintiff. 
No counsel for the defendant. 


DanteEL, J. George Gordon, in the year 1839, made his 
will, and in it among other things is this clause, “I loan to 
my daughter Sarah and to her husband Joel K. Holland, dur- 
ing their natural lives, one-fourth part of my negroes; and 
then I give them, to the lawful heirs of Sarah. And in case 
she dies, leaving no issue, [ give them to my children, George, 
William, and Elizabeth, to be equally divided between them.” 
The words in the will, “In case she, Sarah dies, leaving no 
issue, 1 give them, (the slaves,) to my children, George, 
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William, and Elizabeth,” makes a good executory bequest to Dec. 1844. 


the said children. The words “leaving” or “leave,” have 
been held sufficient to restrain the general import of the term 
issue, to those living at the death of the first taker, so as to 
give effect to the bequests over, upon there being no such is- 
sue in existence at that period. 1 oper on Legacies, 371, 
and the cases there cited. ‘The slaves were divided, and the 
one-fourth delivered by the executors to Holland and wife. 

The plaintiff, George W. Gordon, one only of the executo- 
ry devisees, has filed this bill quia timet, stating in it, that 
Holland has threatened and is now about to sell the said 
slaves, &c. The bill prays, that Holland be enjoined from 
selling the said slaves, &c. The defendant demurred to the 
bill, for want of parties. The court overruled the demurrer, 
and the defendant by the consent of the court appealed. The 
two other executory devisees, William and Elizabeth Gordon, 
appear, upon the face of the bill, to have just the same inter- 
est in the said slaves as the plaintiffs. It is a generel rule, 
that all persons interested must be made parties, plaintiff or 
defendant. ‘The rule is founded upon the advantage, which 
all persons interested will derive from the completeness of the 
decree, and from the entire settlement of the matter in litigation; 
in other words, it is founded upon convenience. Calvert on 
Parties, 17,19. There are four different modes of taking 
an objection for want of parties ; by demurrer on record, de- 
murrer ore tenus, by plea, and by answer. Itis not sufficient 
that the defendant state a want of parties ; he must give infor- 
mation that the plaintiff may be able to see, who the persons 
are, who should be added as parties. Calvert, 113,114. The 
demurrer, put in to this bill, has named the brother and sister 
of the plaintiffs as necessary parties, and they appear to be so 
from the bill itself; and the demurrer should, we think, have 
been sustained by the Judge of the Superior Court. The ef- 
fect of an objection, successfully taken for want of parties, is, 
not that the bill is to be dismissed, but that it stands over, with 
leave to amend by adding the necessary parties. Calver?, 116. 





Gordon 


v 
Holland. 
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Dec. 1844. But this is not for ns, but for the court below, and on such 
= terms as shall seem good to that court. 


Per Curiam, Ordered that a certificate is- 
sue accordingly to the Court 
below, and that the plaintiff 
pay the costs of this Court. 





JAMES DUNN ts. HENRY MOORE AND AL. 


| The Court will not, on a bill tur the execution of a parol contract for the sale 

| of land, hear proof of such contract, when it-is denied by the defendant and 
he relies upon the act, (Revised Statutes, ch. 50, sec. 8,) making void all 
parol contracts for the sale of land. 

Part performance, as by paying part of the purchase money, taking possession 
&c., will not take the case out of the Statute; but in case of such part per- 
formance, if the defendant admits the contract, as stated by theplaintiff, and 
the part performance, but relies on the Statute, the Court will order an ac- 
count to be taken and decree a compensation to the plaintiff for his pay- 


ments and expenditures. 

But if the contract is denied, the Court can grant no relief, because it can go 
into no proof of a contract, variant from that stated in the answer. 

The cases of Ellis v. Ellis, 1 Dev. Eq. 340, Baker v. Carson, 2 Dev. and Bat. 
Eq. 381, and Albea v. Griffin, 2 Dev. and Bat. Eq. 9, cited and approved. 


This cause, having been set for hearing, on the bill, answers, 
| exhibits, and proofs, at the Fall Term, 1844, of Sampson 
Court of Equity, was then removed by consent to the Supreme 

Court. 

The plaintiff complains, that he purchased from the defen- 
dant, Moore, by parol, in the year 1836, the tract of land set 
forth in his bill, containing one hundred and thirty-five acres, 
at five dollars per acre ; that he paid him, at the time of me- 
king the contract, one hundred dollars, and agreed to pay a 
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discharge, a note for abont-five hundred dollars, due from Dec. 1644. 


said Moore to one Daniel Kornegay ; that the defendant put 
him in possession of the land, upon which he made valuable 
improvements, and paid off the note to Kornegay, which left 
a small balance due to the said Moore, which he was ready 
and desirous to pay. He further states, that Moore, becoming 
dissatisfied with his bargain, refused to complete the contract 
by conveying the land to him, and had instituted a suit against 
him in the County Court of Sampson, to turn him out of pos- 
session, and that he had sold and conveyed the land, to the 
other defendant, Hicks, who, at the time of his purchase, well 
knew of his equitable claim, and therefore held the land in 
trust forhim. He then prays, that the defendant may be de- 
creed to convey the land to him; or, if the court will not give 
him such reiief, that they compel the defendants to come to 
an account with him, for the money paid by him, and the 
value of the improvements he has put upon the land, and that 
the land may be held as security for what may be justly due 
to him. 

The defendant, Moore, by his answer, denies the contract, 
as set forth in complainant’s bill, but states, that he owned a 
tract of land containing about two hundred and} sixty-two 
acres, which he agreed to sell to the plaintiff and one James 
P. Beck, atthe rate of five dollars per acre; that it was un- 
derstood between the parties at the time, that the plaintiff and 
Beck were to divide the land between them, in such portions 
as they might think proper, it being a matter that did not con- 
cern him, so that between them, they should make the land 
average to him five dollars per acre ; that, accordingly, they 
did agree upon a division line, and the plaintiff paid the sum 
of. one hundred dollars, and was to take up a note defendant 
owed to Daniel Kornegay ; but he denies that he put the plain- 
tiff in possession of the land, but admits he took possession. 
In a few days thereafter, Beck refused to give him five dollars 
per acre for the land, which had fallen to him in the division 
with the plaintiff, alleging, as is the fact, that his was the less 
valuable part of the land, and that he immediately apprised 

T3 





Dann 
v 
Moore. 











EQUITY CASES IN THE 


Dee. 1844. the plaintiff of the fact, and tendered to him not only the mo- 


Danna 
v 


Moore. 


ney which he had received from him, but also the money the 
plaintiff had paid to Kornegay, if he had paid it ; that this ten- 
der was made by an agent of the defendant’s, before the plain- 
tiff had taken possession of the land, and before he had made 
any payment to Kornegay ; and his agent was directed to tell 
the plaintiff, and did tell him, at the time of the tender, if he 
had not paid Kornegay, not to do so; and alleges, that if the 
plaintiff has made improvements and paid Kornegay, he made 
the former and paid the latter in his own wrong, after be- 
ing apprised that the defendant would not convey to him 
the portion of the land claimed by him, unless they would 
take the whole ; this defendant’s object being to sell the whole 
of the land, or noneof it. This defendant then prays the 
benefit of the act of the General Assembly, making void all 
parol contracts for the sale of land. He admits he brought 
an action of ejectment against the plaintiff to turn him out of 
possession of the land, and admits the sale by him to the de- 
fendant, Hicks. 

It is not necessary to set forth the answer of the defendant, 
Hicks, as it is not noticed by the court in delivering their 
opinion. 

Strange and W. Winslow for the plaintiff. 

Henry for the defendants. 


Nasu, J. The object of the bill is two fold—either to com- 
pel the defendants to convey the land to the plaintiff, or that a 
decree for an account may be made of the value of the plain- 
tiff's improvements, and for the money paid by him, and the 
land be held as security for such sum as may be decreed. We 
do not think the plaintiffentitled to either relief. The ground 
upon which he seeks the former is, that of part performance 
ofa parol contract. He alleges he has paid part of the pur- 
chase money, and been put into possession by the defendant 
Moore. In his bill, the plaintiff sets forth that he had pur- 
chased by parol, from the defendant, Moore, a tract of land 
containing one hundred and thirty-five acres, at five dollars 
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peracre. The defendant, in his answer, denies that he ever Dee. 1844. 


made with the plaintiff the contract set forth by him, and al- 
leges that the contract made by him, was with the plaintiff 
and James P. Beck, and not for the sale of the hundred and 
thirty-five acres, but of a larger tract of which that was a part. 
Can the court hear parol evidence to establish which is the 
true contract? We are saved all labor in investigating this 
question; it has already been decided by this court. The case 
of Ellis and Ellis came before the court in 1828. 1 Dev. 
Eq. 180. The plaintiff claimed the execution of the contract, 
which was in parol and which had been made in 1821, on 
the ground of part execution. The contract, as set forth in 
the bill, was denied by the defendant, and he claimed the ben- 
efit of the statute passed in 1819, making void such contract; 
and setting forth in his answer what was the true agreement. 
‘The court decreed the execution of the contract, and the case 
came before the court again the next year, (1 Dev. 340) on a 
petition to rehear the former decree. 'The decree was relieard 
and reversed. In pronouncing their opinion, the court say— 
“ The plaintiff sets forth one contract, which the defendant de- 
nies, and sets forth another, both in parol. To go into tes- 
timony, whether any, and what contract the parties did enter 
into, would be laying aside the act of assembly altogether.’ 
A case more in point with this, cannot well be imagined. And 
the court were well sustained in so deciding. Lorp Trur- 
Low, in the case of Whitchurch and Bevis, 2 Bro. Rep. 566, 
expresses the opinion that the only effect of the statute of 
frauds on this subject, is to preclude the plaintiff from going 
into evidence aliunde for the purpose of substantiating a parol 
agreement denied by the defendant. ‘The plaintiffis not en- 
titled to any decree for the conveyance of the land claimed, 
neither is he entitled to an account, and that the land should 
be held as security for what might be duetohim. If the de- 
fendant, Moore, had admitted the contract, as set forth in the 
bill, and that he had put the plaintiff into possession, on the 
authority of Baker and Wife-against Carson, 2 Dev. & Bat. 
Eq. 381, and of Albea against Griffin, 2 Dev. & Bat. Eq. 9, 
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Dee. 1844. we should, upon the plaintiff’s substantiating by evidence his 
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~ payments and improvements, have referred the case to the 
master for a report; and this upon the ground, not that this 
court could, in a case of this kind, give the plaintiff anything 
by the way of damages for the violation of a contract—but be- 
cause the defendant, after making the contract, and putting 
the plaintiff into possession, ought not to be allowed to put 
him out, without returning the money he had received, and 
compensating him for his improvements. It would be against 
conscience, that he should be enriched by gains, thus acquired, 
to the injury of the plaintiff. But in this case, Moore, the de- 
fendant, denies the contract set forth by the plaintiff, and un- 
der which he alleges his payments were made, and the im- 
provements were put on the land. Ifthe proofs cannot be 
heard to establish the contract, of which the plaintiff claims a 
specific performance, it cannot be heard to prove a contract, 
variant from that stated in the answer, for any purpose ; and if 
so, then the plaintiff has put the improvements on the land, 
and paid the money to Kornegay, in his own wrong, and can- 
not ask this court to keep the defendant, Moore, out of his 
land, until he has settled with him. If he has any claim upon 
Moore for the money advanced, this is not the forum in which 
it is to be litigated. 1n addition to this, the defendant, Moore, 
denies he put the plaintiff into possession of the land, but says 
that he took possession and paid the money to Kornegay, af- 
ter he, Moore, had notified him, that he would not go on with 
the contract, and after he had made a tender to him of the mo- 
ney he had paid him. nd in these respects, the answer is 
fully supported by proof. Relief is further claimed, upon 
the ground that the plaintiff paid his money and put the im- 
provements upon the land, under the full belief he could com- 
pel Moore to execute the contract. We do not, however, per- 
ceive that this ignorance of the law did exist on the part of 
the plaintiff. He does not make it one of the grounds, upon 
which he seeks relief, either in compelling the defendants to 
convey to him the land, or that the land shall be held as a se- 
eurity to indemnify him for his improvements and money 
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paid. And we are more confirmed in this opinion, that he is not Dee. 1844. 
entitled to the second relief, from the statements in the answer- =” 
and the proofs, that he took possession of the Jand, and paid 
the money to Kornegay, after he had been notified not to do so. 


Per Curiam, Bill dismissed with costs, 


WILLIAM JONES, ADM’R. &e. vs. JOHN OLIVER & AL. 


A testator devised, by a will dated in 1837, certain property “ to his wife for 
life, and, at her death, to her heirs lawfully begotien of her body, if any 
there should be, equally. But in case there should be no such heirs lawful- 
ly begotten, as aforesaid, then to be equally divided among the next of kin 
of myself and my said wife, to them, their heirs and assigns ferever.” The 
widow died leaving no issue. Held, that in that event, since the act of 1827, 
(Rev. St. ch. 122, sec. 11) the limitation over was good and took effect. 

After the death of the testator, his widow married a second husband, who sur- 
vived her. Heid, that this second husband, not being of the blood of the 
widow, was not comprehended within the terms, “her next of kin.” 

In a devise to the next of kin, the words “ next of kin,” mean “nearest of kin,” 
and those only are entitled, who are nearest in blood, in exclusion of others, 
who are next of kin in the sense of thestatute of distributions. 

In a devise by a testator to the next of kin to himself and his wife, the next of 
kin of the wife take an equal share with the next of kin of the husband, 
though the former may not be in as near a degree of consanguinity to the 
wife as the latter were to the husband. 

Ina devise to the next of kin, to take effect after a prior limitation, the general 
rule is, that the next of kin, at the time ofthe death of the testator, are in- 
tended, and not those who may be nextof kin at the period when the devise 
is to vest, unless there be some special ciicumstances to shew that the tes- 
tator meant otherwise. 

In this respect, there seems to be no difference between a gift over to the testa- 
tor’s own next of kin, or those of another person. 


Cause removed from Carteret Court of Equity, at Fall 
Term, 1843. 
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EQUITY CASES IN THE 


This was a bill filed by the plaintiff as administrator, with 
the will annexed of Richard P. Oliver, asking the advice of 
the court as to the proper construction of the said will. ‘The 
questions presented are stated in the opinion delivered in this 
Court. 


J. W. Bryan and Iredell for the plaintiff. 
Badger, J. H. Bryan, Washington and Mordecai for the 
defendants. 


Dantet, J. The plaintiff has filed this bill, asking the ad- 
vice of the court, as to the proper construction to be given on 
several points in the last will of his testator, Richard Oliver. 
The will was made in 1837. First: Is the executory devise 
in the following clause too remote, or is it good in law ?— 
“Item, I lend unto my wife, Sally Oliver, the house and plan- 
tation where [ now live, together with all my slaves and their 
increase, and all the rest of my estate, both real and personal, 
for, aud during her natural life ; and, at her death, I give and 
bequeath the said estate, as aforementioned, to her heirs law- 
fully begotten of her body, (ifany there should be) equally. 
But in case there should be no such heirs lawfully begotten as 
aforesaid, then and in that case, 1 give and bequeath the whole 
of my estate as aforesaid, to be equally divided among the 
next of kind (kin it is admitted) of myself and of my said wife, 
Sally, to them, tieir heirs and assignees forever.” We are of 
the opinion, that the executory devise over, on the death of 
the testator’s wife, without heirs of her body (or issue) is not 
too remote, but clearly good since the act of 1827. That act 
declares, that a limitation in a deed or will, made to depend 
upon the dying without heirs of the body, &c., shall be held 
to take effect, when such person shall die, not leaving such 
heirs of the body living at the time of hisor her death. Sec- 
ondly: Sarah Oliver, the testator’s widow, married Richard 
Parsons, and thereafter died without leaving issue. Is her last 
husband (Parsons) of kin to his said wife, in the meaning of 
the testator’s will? We answer, that in common acceptation, 
the being of a man’s kindred is being of his blood. The testa- 
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tor, therefore, is here to be understood to refer to such persons, Dee. 1844. 


as were related by blood to him and his wife, Sally Oliver, 
It is not mentioned in the pleadings, that Parsons was even of 
the blood of his wife ; he, therefore, is not entitled to any part 
in the said legacy. 1 Roper.on Leg. 106. Watt v. Waitt, 3 
Ves. 244. Powell on Dev. 290, note2. Thirdly: The tes- 
tator left living at his death, and they are now living, a bro- 
ther, John Oliver, and a sister, Mary Meadows, and, also, the 
children of a deceased brother, Daniel Oliver: Are the chil- 
dren of the deceased brother to take any part or share of the 
said legacies, under the words in the will? We answer, No. 
A bequest to next of kin generally will entitle those only to 
take, who are nearest in blood, in exclusion of others, who 
are next of kin in the sense of the statute of distributions. 
Next of kin means nearest of kin. Wimbles v. Pitchers, 12 
Ves. 433. 1 Mad. Rep.30. 1 Roper. on Leg. 108. Elms- 
ley v. Young, 8 Cond. ch. Reports, 227. Fourthly: At the 
death of Mrs. Parsons, late Sally Oliver, her next of kin then, 
was one aunt, Hannah Russell; but two of her uncles, Wiiliam 
Jones and John Jones, were alive at the death of the testator, 
and they died during the life of Mrs. Parsons, the tenant for 
life. Is Hannah Russell (the living aunt of Mrs. Parsons) to 
take equally with the testator’s brother and sister, John Oliver 
and Mary Meadows? And if this question be answered in 
the affirmative by the court, then are not the personal repre- 
sentatives of the two deceased uncles of Mrs. Parsons, William 
Jones and John Jones, to take equally with the said three per- 
sons, John Oliver, Mary Meadows and Hannah Russell? We 
answer that Hannah Russell is to take an equal share with 
John Oliver and Mary Meadows. 

The testator says in his will, that the legacy is equally to 
be divided between and among, (not my next of kin) but the 
next of kin of myself and my said wife Sally. The next of 
kin of the wife, were therefore intended by him to take, al- 
though not so near in degree to her as the two others were to 
him. As to the representatives of the deceased uncles of Mrs. 
Parsons, (John Jones and William Jones) are they to be enti- 
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Dec. 1644.tled? When the devise or bequest is simply to a testator’s 





Jones 


v 
Oliver. 


~next of kin, it unquestionably vests in those, who sustain the 


character at his death; and it is equally clear, that when a 
testator devises or bequeaths for life, or for any other limited 
interest, and afterwards to his own next of kin, those, who 
stand in that relation at the death of the testator, will be en- 
titled, without regard to the fact of their existence at the peri- 
od of distribution. Harrington v. Harte, 1 Cox, 131. Ray- 
ner v. Mowbray, 3 Bro. C. Rep. 234. Masiers v. Hooper, 4 
Bro. Ch. Rep. 207. Doe v. Lawson, 3 East. 278. Pope v. 
Whitcombe, 3 Mer. 689. And the legacy or bequest thus 
given, will then vest in such next of kin; Danversv. Earl of 
Clarendon, 1 Vern. 35. i Eq. Ca. Ab. 702. 1 Powell on 
Dev. 284—note. Of course, if property be given upon cer- 
tain events, to such persons as shall then be the next of kin of 
the testator, the persons standing in that relation at the period 
in question, and not at the death of the testator, are upon the 
terms of the gift entitled; Long v. Blackhall, 3 Ves. 386. 
To take a case out of the general rule, however, there must 
be some special circumstances attending the case, to shew that 
the testator did not intend that the next of kin, who were to 
take, should be looked for at his death, but at some other peri- 
od. Lorp Anvax.ey’s principle is, that where a testator 
has consituted his legatees or devisees by a general descrip- 
tion, as next of kin, these words must be considered as referr- 
ing to the death of the testator, “unless by the context, or by 
the express words, they plainly appear to be intended other- 
wise.”’ Hallowell v. Hallowell, 5 Ves. 399. Sir Joun 
Leaca says, that, when a testator gives property over to his 
next of kin, after the death of a tenant for life without issue, 
the court must look at the whole will to ascertain, who are the 
next of kin intended by the testator to take. He proceeds 
and says, “It appears to me, that the court always considers, 
whether the words of limitation are words of present inten- 
tion, so that they are intended to take effect as soon as the tes- 
tator’s next of kin, living at his death, are ascertained, or 
whether they import a future period, and are referable to the 
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event, upon which the gift over is to takeeffect. The words, Dee. 1844. 
“such persons as shall happen to be my nextof kin,”or~; 


“such persons as shall or should be my next of kin,” indicate 
an intention to confine the gift to such persons, as shall answer 
the description of the testator’s next of kin at the death of the 
tenant for life. Butler v. Bushnell,9 Eng. Cond. C. Reports 
12. ‘There seems to be no difference, in this respect, between 
a gift over to the testator’sown next of kin, and one to the next of 
kin of another person, simpliciter, or, as here, to the next of 
kin both of the testator and of another persoh. 'The question 
as to all is, at what period is the next of kin to be looked for ? 
If there be nothing to postpone the period, they are such as 
answer the description at the death of the testator. And here 
we see nothing,in the language of the will or in the circumstan- 
ces of the parties to lead us to suppose, that the testator meant 
to exclude any of the persons, who were next of kin of him- 
self or of his wife at his death, in favor of persons, who might 
happen to answer the description at the death of his wife with- 
out having issue. If the wife had been one of the next of 
kin, herself, as it is clear the testator intended she should have 
but a life estate, the argument would be strong, that the next 
of kin at her death were in the testator’s contemplation. As 
it is, the disposition is but the common case of a disposition to 
one for life, with remainder to the next of kin of that person ; 
and as “next of kin” does not mean those who are to take un- 
der the statute of distributions, at the death of another, but 
merely “nearest of kindred,” such next of kin may be ascer- 
tained in the lifetime of the tenant for life as well as afterwards. 
Consequently, there seems no necessity nor reason for holding 
the remainder to be contingent during the life of the first taker, 
or that it does not vest, immediately upon the death of the tes-. 
tator, in those who are then the next of kin. 


Per Curiam, Decreed accordingly. 
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Jones 
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Oliver. 
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JOSIAH COWLES ts. SARAH BUCHANAN. 


Dec. 1844, The facts, upon which the plaintiff in a Court of Equity seeks relief, must be 





set forth in the stating part of his will. 
The plaintiff cannot rely upon the interrogatories to supply defects in the sta- 


ting part of his bill. 
A defendant is not bound to answer an interrogatory, not warranted by what 
has been stated by the plaintiff, as the ground of his complaint. 


Cause transmitted from the Court of Equity of Surry Coun- 
ty, at the Fall Term 1844, to the Supreme Court for hearing. 

The nature of the pleadings, and grounds of the decision 
in this Court, are fully set forth in the opinion delivered. 


Boyden for the plaintiff. 
Dodge for the defendant. 


Nasu J. The plaintiff’s bill is so defectively drawn, that 
it is not in the power of the Court to grant him the relief he 
seeks, if he be entitled to it at all. I.orp Repespate, in his 
Treatise on Chancery Practice, in describing the various parts 
of a Billin Equity, and pointing out their respective uses, says, 
the right of the several parties, the injury complained of, and 
every other necessary circumstance, ought to be plainly, 
though succinctly, stated. Whatever is essential to the right 
of the plaintiff, and is necessarily within his knowledge, ought 
to be alleged positively and with precision, Mitfords ch. Prac- 
tise, 42. The complainants equity must appear in the stating 
part of the Bill, Flint v. Rives, 3rd Ves. 343. And the facts 
set forth constitute the only ground of relief, and those facts 
must appear in the stating part of the bill, and constitute the 
case of the complainant. Skinner v. Bailey, 7th Day’s Rep. 
342, Nor can the plaintiff rely upon the interrogating part of 
his bill to supply the deficiences of his case, as contained in 
the stating part; for as that part is intended to compel a full 
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answer to the former part, it must be founded on the facts and 
matters there stated. If, therefore, there is nothing in the stat- 
ing part of the bill, warranting the interrogatory part, the de- 
fendant is not bound to answer it. Mitford,45. The object 
of the bill in thiscase is to obtain a partition of the slave 
mentioned therein ; and it ought to have set forth, in a clear 
and distinct manner, the title by which he claimed the negro, 
and if there were any facts, either as to the title orto any 
other portion of his claim to relief, particularly within his 
own knowledge, those he ought to have alleged, positively and 
with precision. [In the stating part of his bill, which must 
contain his case, he states, “he is tenant in common with the 
defendant, of the negro woman Mourning ; that he has cal- 
led upon the defendant to account with him for his share of 
the services of said slave, and also to make sale of said negro 
for the purpose ofdivision, both of which requests she had re- 
fused, alleging that she is the absolute owner of the said slave, 
and that she acquired the interest of her brother, David Bu- 
chanan, in said slave, previous to the sale by the said David to 
John Rhinehardt, under whom your orator set up title.”— 
This is the plaintiff’s case. He does not allege any title in 
David Buchanan tothe slave, nor in John Rhinehardt, nor 
does he allege any title in himself, any farther than saying, 
he is a tenant in common with the defendant, and he then ex- 
plains what he means by saying “under whom (referring to 
John Rhinehardt,) your orator sets up title.” But what kind ofa 
title,how acquired, whether upon a valuable consideration, or as 
amere gift—or, ifa purchaser,whether to be paid for it only in 
case heshould succeed in this suit—are all facts within hisknow- 
ledge,and not alleged nor set forth. Itis true,in the charging part 
of his bill, he charges that David Buchanan sold and convey- 
ed to John Rhinehardt, under whom he claims title, his inter- 
est in the slave Mourning, before he conveyed to the defend- 
ant. But, if the charging part of a bill can supply the defi- 
ciencies of the stating part, which must contain the plaintift’s 
case, here there are no such suppletory charges. They leave 
the case precisely as it was. Nor can the interrogating part 
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Dec. 1844. of the bill be made to supply a deficient statement of the case ; 
if it would, the interrogatories here would remove the diffi- 
culties; they are varied and ingeniously framed to make out 
the case for the plaintiff, but they cannot avail him. We 
know full well the difficulties which surround gentlemen of 
the bar, who are called on to draw bills in Equity on the Cir- 
cuits, the little time allowed for reflection or revision, and the 
Court has not been very vigilant, in its practice upon the Equi- 
ty Docket, in ruling cases as to matters of form. But, we 
consider the defect in this bill not as formal, but substantial, 
and, even in matters of form, some attention must be paid to 
the precedents, which have been established by long practice. 


Pea Curiam, Bill dismissed with costs. 


RICHARD GENTRY vs. ROBERT HAMILTON & AL. 


Where a contract is made to cofivey several contiguous tracts of land, not 
particularly designating each by metes and bounds, but stating that they 
contain “1670 acres, more or less,” and the plaintiff, the vendee, states in 
his bill, that there is ascertained to be a deficiency of 355 acres, of the val- 
ue of $1266— Held that the words “ more or less,” used in the contract, ean- 
not extend so far as to prevent the plaintiff’s demand for relief, the alleged 
mistake amounting to so large a number of acres and of such value. 

In a suit for specific performance of a contract for the sale of land, either 
party is, as a matter of right, entitled to have a reference upon the title. 

Except in a few excepted cases, on the coming in of the answer to an injune- 
tion bill, the court will not permit the plaintiff to file additional affidavits for 


the purpose of contradicting the answer. 
The case of Leigh v. Crump, 1 lred. Eq. 299, cited and approved. 





Appeal from an interlocutory order made in Ashe Court of 
Equity, at Fall Term, 1844, his Honor Judge Batrte presi- 
ding, 
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The plaintiff filed this bill, to obtain a decree for a specific Dee. 1844. 
execution of a contract, made in the year 1835, by Robert Gentry 
Hamilton, with him, for the sale of a tract of land lying in v 
the county of Ashe, called the old fields of New River; and, 2@™""- 
also, for an injunction, restraining the defendants from pro- 
ceeding at Jaw on two of the bonds securing a part of the 
purchase money. The said tract of land is represented in 
the written contract set forth in the bill, as being “composed 
often contiguous small tracts of land, containing, cach, a cer 
tain number of acres, and making in all, about 1670 acres 
more or less.” ‘The price was $ 5000, payable by instalments ; 
and the plaintiff executed his bonds to Hamilton accordingly, 
and he took possession of the land, under the belief that he 
was to get title to 1670 acres or thereabouts. But the bill 
charges that the tract of land, that Hamilton had a title to, 
was materially less in quantity and value than he had bound 
himself in his bond to convey. Hamilton left the five bonds 
given for the purchase money in the hands of McDowell, the 
other defendant, for collection, and he removed to a foreign 
State. Three of the bonds for $1000 each have been paid, 
and a part of the fourth bond. The plaintiff further says, 
that the fact turns out to be, that Hamilton had not title toa 
considerable part of the land mentioned in the contract ; some 
of the said lands are covered by better titles in third persons ; 
and one of the ten small tracts, mentioned in the agreement, 
contains not more than one-half of the number of acres men- 
tioned. The plaintiff says, that he informed McDowell of it ; 
and also of his claim for a deduction in the purchase money. 

He says, that he is ready to pay the residue of the purchase 
money, after allowing him the proper deductions for the defi- 
ciences in the quantity of land as aforesaid, and take a legal 
conveyance for what land Hamilton can make a good title for. 
In the year 1842, he caused a correct survey to be made of the 
said land, and instead of their being 1670 acres, it turned out 
that there were but 1315 acres; leaving a deficiency of 355 
acres, which the plaintiff estimates to be of the value of $1266, 
He says that Hamilton assigned the two unpaid bonds to Mc- 
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Dev. 184. Doweli, after they became due; and he received them, with 
“Geary full knowledge of his, the plaintift’s equity ; he has bronght 
v__ suit on them in Burke Superior Court of law. The bill then 
— prays an injunction, staying the defendant’s proceedings on 
the said bonds at law, and also a decree that Hamilton may 
execute to him a legal conveyance under the direction of the 

Court. 

The injunction then issued as prayed for by the bil!. At 
the next term of the court, McDowell only answered the bill ; 
and said, that he did not believe that there was any deficiency 
in the number of acres mentioned in the said contract of Ham- 
ilton with the plaintiff: for he understood and believed that, 
about the time the contract was made, a surveyor, by the 
name of Calloway, surveyed the said !and, and that his sur- 
vey showed that there was no deficiency in the number of 
acres, mentioned in the contract. He admitted, that the two 
bonds in question were endorsed to him after they were due. 

At Spring ‘Term 1843, the injunction was dissolved, as to all 
the moneys due on the said two bonds except, $1,266. At 
October Term 1844, the answer of Robert Hamilton was filed. 
He admits the contract as stated in the bond for title annexed 
to the bill, and also that the plaintiff has paid a part of the 
purchase money, as he has stated in his bill. He states, that 
he believes and has been informed, that there is not any defi- 
ciency in the number of acres mentioned in the contract ; but 
that if there be any deficiency, it must consist in mountain 
land, almost valueless for cultivation, and not worth ten cents 
peracre. And he insists, that, if the plaintiff is entitled toa 
reduction in the price, it should be according to the value of 
the land in the place, where the deficiency may appear to be. 
He admits that he assigned the two bonds to McDowell to col- 
lect, and to pay a debt due by his testator Samuel P. Carson, 
to the bank, to which debt McDowell was surety. 

At the same October Term 1844, the Court permitted the 
plaintiff to make an additional affidavit in support of the in- 
junction, which was read, to resist the motion made by the de- 
fendants to dissolve the injunction, on the coming in of the 
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answer of Hamilton. The motion to dissolve was overruled Dec. 1844. 
by the Court, and the injunction was continued, until the hear- 

ing of the cause. From this interlocutory decree, the defen- vv 
dants, by permission of the Court, appealed. 


Hamilton. 


Dodye for the Plaintiff. 
Boyden for the defendant. 


Daniet J. The plaintiff’s equity rests on mistake, and by 
no means on the ground of fraud. The number of acres 
stated in the contract, although accompanied by the words 
“more or less,” and the round sum $5000 given by the pur- 
chaser, shows that the said numbers composed a principal part 
of the description of the land sold. ‘The small tracts of land, 
which were intended to make up the aggregate amount of 
1670 acres, are not described, in the contract, by metes and 
bounds. The plaintiff says, that there is a mistake in the de- 
scription of the land of 355 acres, worth $1,266. The de- 
fendants in their answers state, that they believe that there is 
no mistake in the quantity of acres mentioned in the written 
contract ; and they ground their belief upon an ez parte sur- 
vey of the land made by one Calloway. Itis seen, at once, 
that the master is the proper person, who, by a report, can set- 
tle this dispute. ‘The master can have a correct survey made, 
when and where the parties can attend ; he can call witnesses 
before him, and examine thei as to all pertinent facts. The 
words, “more or less” used in the contract, cannot extend so 
far as to prevent the plaintiff’s demand, when the mistake a- 
mounts to so large a number of acres and of such a value as 
is stated in this bill. The case of Leigh v. Crump, 1 Ire- 
dell’s iq. 299, is an authority for the plaintiff. Again, itis a 
general rule, in a suit for specific performance, in which the 
single question is, whether the vendor can make a good title, 
that the court at the present day directs a reference to the mas- 
ter to enquire into the title ; and this, even without the con- 
sent of the other party, Brooke v. Clarke, 1 Swanst. 551.— 
Shelton, 1 Ves. §& Bea. 519. Atkinson on Titles 226, says, 
that either party to the suit is, as a matter of right, entitled to 
have a reference upon the title. 
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Dec. 1844. In a case like this, where the answers do not clear up the 

Genry doubt, it cannot be expected that the plaintiffshould be requir- 

am ed to part with his money, without first seeing that his title to 
‘the land was well secured. In this court the vendor has not 
a right to the price, if it be not seen that heis able and ready 
to convey the land sold. 

Secondly, on the coming in of the answer of Hamilton, the 
court permitted the plaintiff to file an additional affidavit to 
repel the force of that answer. This was wrong. Except in 
a few excepted cases, though five hundred affidavits were filed, 
not only by the plaintiff, but by many witnesses, not one could 
be received for the purpose of contradicting the answer. Clap- 
ham v. White, 8 Ves. 35. Drewry on Injunction, 424. But 
we think, that there was enough in the original bill to uphold 
the injunction to the hearing, notwithstanding the answers. 


Per Curram, Ordered that a certificate is- 
sue accordingly. 





SUPREME COURT OF NORTH CAROLINA. 


WILLIAM P. FERRAND, Ap’r. &c. vs. JAMES W: HOWARD, Ex’s. 


An executor or administrator has no rightto apply to a eourt of equity for its Dec. 1844. 
advice, when he claims the legal title, and another also claims the legal ti- 
tle. The deeision belongs to a court of law. . 

A testator in 1814 bequeathed certain negro slaves to his daughter A. for her 
life, and after her death to her son K., and “ should he die without lawful 
issue,” then over. Held, first, that the remainder over was too remote. Sec- 
ondly, that the son dying in the lifetime of his mother, and leaving no father, 
his interest in the estate was to be equally divided between his mother and 
his brothers and sisters, both of the whole and half blood. Thirdly, 
that the husband of the mother, who had the life estate, having survived her, 
her administrator, must account to his administrator or executor for her 
share, after satisfying her debts, it any existed at the time of her death. 
Fourthly, that the husband, having kept possession of the slaves after the 
death of his wife, is bound to account with the estate of the son for the hires 
and profits after that time. 


Canse removed from the court of equity of Jones County, at 


Fall Term, 1844. 

The plaintiff as administrator of Kilby Jones Ferrand, de- 
ceased, filed this bill, praying the advice of the court, as to 
the distribution of the personal estate of his intestate. The 
facts appearing upon the pleadings are as follows : 

Kilby Jones died in the year 1814, leaving a will; in which 
he bequeathed as follows: “1 give to my daughter Ann R. 
Ferrand two negro girls, Venus and Comfort, during her na- 
tural life, and at her death to descend with their increase to 
my grandson Kilby Jones Ferrand ; and should he die with- 
out lawful issue, the same is to belong to my son Nicholes H. 
Jones, with all their issue, to him, his heirs and assigns for 
ever.” 

The legatee Kilby J. Ferrand, was the son of the legatee 
Ann R. Ferrand, by her marriage with——-Ferrand. By a 
former marriage, ——Ferrand, the father, had several other 
children; who are made parties defendants in this suit. By 
the marriage with his wife Ann R., he had also several chil- 

v3 
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Nec. 1844.dren, besides Kilby Jones Ferrand; who are likewise made 


Ferrand 
Vv 


“defendants. After the death of the husband Ferrand, Mrs. 
Ann K. Ferrand married Joseph Whitby, and by that 
marriage she had also several children ; who were all, it is 
admitted, born in the lifetime of Kilby Jones Ferrand, except 
Joseph C. Whitby. And as to the period of his birth, the bill 
states and he insists, that he was born or was in ventre sa 
mere at the death of Kilby J. Ferrand, while some of his 
brothers and sisters allege in their answers that he was not 
then in esse. 

Kilby Jones Ferrand died intestate and without ever havirg 
had issue, leaving surviving him his mother, then the wife 
of Joseph Whitby, his brothers and sisters by his father’s 
first marriage, his full brothers and sisters, and also 
his sisters by his Mother’s second marriage ; and it is a point 
of dispute, as before mentioned, whether Joseph C. Whitby, 
his maternal half-brother, was not then in esse. 

At the time of the death of Kilby Jones Ferrand, the ne- 
groes, bequeathed by Kilby Jones as aforesaid, with their in- 
crease, were in the possession of Joseph Whitby, the husband 
of the tenant for life, and so continued until herdeath. After 
his wife’s death, Joseph Whitby also retained possession until 
his own death ; which happened some short time before this 
bill was filed. ‘They were then delivered by Whitby’s admin- 
istrator to the present plaintiff, who had administered on the 
estate of Kilby J. Ferrand, and claimed them under the limi- 
tation in his grandfather’s will. 

Nicholas H. Jones, to whom the ulterior jimitation is made 
in the will, survived Kilby Jones Ferrand, and then died in- 
testate ; and Edward S. Jones administered on his estate. 

The bill is filed by the administrator of the intestate, Kil- 
by Jones Ferrand, against the administrator of Nicholas H. 
Jones, and against the administrator of Mrs. Ann K. Whitby, 
and the administrator of Joseph Whitby, and against the full 
brothers of the intestate, and the half-brothers on the part of 
his father, and the half-brothers and sisters on the part of his 
mother, and the administrators of such of them as have died 
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since Kilby J. Ferrand. It states, that the intestate owed no Dec. 1844. 
debts and that the plaintiff is desirous of distributing his es- Yous 
tate and will be ready todo so, as soon asit can be ascertained —v 
what constitutes the estate to be divided, and among whom it —— 
is to be divided. But upon those pois the bill alleges the 
plaintiff is put to a difficulty in several particulars. The first 
is, that the defendant Edward S. Jones claims from the plain- 
tiff the negroes and their increase, under the limitation to his 
intestate Nicholas H. Jones, on the event of the death of Kil- 
by J. Ferrand without issue : whereas, the plaintiff insists that 
the limitation to Nicholas H. Jones is too remote, and that 
those negroes vested absolutely in Kilby J. Ferrand and now 
form part of hisestate. A second doubt is, whether the mo- 
ther of the plaintiff’s intestate was entitled to a distributive 
share of these negroes, as one of his next of kin; and if so, 
whether that should go to her children or to the administrator 
of her surviving husband, Whitby. A third doubt is, wheth- 
er, if Joseph Whitby’s administrator be thus equitably inter- 
ested in the negroes, he ought not to account for the profits of 
the slaves from his wife’s death until they were delivered to 
the plaintiff. And a further doubt is, whether Joseph C. 
Whitby be entitled to a distributive share of the estate. 

The defendants have all answered and do not controvert 
the facts stated in the bill; except as aforesaid, that some of 
them do not admit that Joseph C. Whitby was in esse at the 
death of the intestate, while he insists, upon information, that 
he was. 


J. W. Bryan & Iredell for the plaintiff. 
J. H. Bryan & Washington for the defendants, 


Rurrin, C. J. The bill cannot be sustained against the 
administrator of Nicholas H. Jones. The court entertains 
bills very liberally for an executor against those who claim un- 
der the will, and for whom he is trustee, for the purpose of 
settling the construction, where there is a fairdoubt. But the 
present plaintiff does not stand in that relation to Nicholas H, 
Jones’ administrator. On the contrary, they both claim the 
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Dec, 1844. legal estate in the slaves in remainder after the death of Mrs. 


v 


Ferrand. It is not the case of trustee and cesiui que trust, 
but purely of opposing legal titles. The plaintiff is in posses- 
sion, and says that this defendant sets up a legal title to the 
negroes, and he prays that the court of equity will determine, 
which of the two has the better title at law. There is no such 
jurisdiction. ‘There is no occasion for it; for if the plaintiff 
has the better title, he may safely make distribution : ifhe has 
not the title, then, if he, and those for whom he is trustee, will 
only have patience for the short space of three years, he will 
geta title by the statute of limitations, unless the opposite 
claimant should sue at law, and in that case the question will 
be litigated in the proper forum. The bill must therefore be 
dismissed as to Edward S. Jones, and with costs. This would 
render it unnecessary to say anything on the construction of 
the will ; but as the question is as plain as it can be, and it 
may be satisfactory to the parties, the court will give an opin- 
ion on it. 

The first question put to the court is, whether the limitation 
over in the will of Kilby Jones to Nicholas H. Jones, is good 
in law? Answer: It is not good in law. It has been decided 
in numerous cases, both in England and this country, that 
such a limitation to take effect after the dying of another per- 
son “without issue,” is too remote, and therefore void. ‘The 
case of Gowler v. Cadby, 4 Eng. C. L. Reports, 163, cited by 
the defendant’s counsel, was a bequest of two terms for years 
in houses, to the testator’s daughter and her children, and in 
default of such issue, and in case of her death, to A. and B. 
The limitation over was held not too remote, because it yas 
to take effect on his daughter’s dying without children. The 
words “such issue” were explained by the antecedent word 
“children.” That case is very distinguishable from the one 
now before us, which has no word or words in the clause, to 
tie up the words (‘and should he die without lawful issue”) 
to the time of the death of Kilby J. Ferrand. 

Secondly, The vested remainderman, Kilby J. Ferrand, 
having died intestate without leaving father, wife or issue, in 
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the lifetime of his mother, she is to be considered as one of his Dec. 1844. 
next of kin, and to take a share of his personal estate, with the “po anq 
intestate’s brothers and sisters of the whole and half blood, aud 
the representatives of those brothers and sisters that were dead 
at the time of the death of the intestate. Rev. Stat. ch. 64, 
sec. 1. And as she died before her husband, Whitby, her ad- 
ministrator must account to hisexecutor for her share after 
satisfying her debts, if any existed at her death. 

Thirdly, Is not Whitby’s executor bound to account to the 
plaintiff for the rents, hires, and profits of the said slaves, as 
Whitby kept possession of them after his wife’s death, up to 
his own death? We think that he is; as Whitby kept pos- 
session of the slaves, and used them after the death of his wife. 
The slaves belonged to Kilby Jones Ferrand, immediately on 
the death of his mother. The account must be taken, making 
all just and equitable allowances to Whitby’s executor for the 
raising and maintaining the said slaves up to the time they 
were delivered over to the complainant. 

Fourthly, Is Joseph C. Whitby, the half-brother of the in- 
testate, K. J. Ferrand, entitled to a distributive share of the 
personal estate of K. J. Ferrand, as he was born (as is alleged) 
after the death of the intestate? He states in his answer, that 
he is an infant, and that whether he was born or in esse before 
or after the death of the intestate, he is ignorant. If he was 
born before, or in ventre sa mere, he is entitled to a share; if 
not, he is not entitled. And an enquiry must be made by the 
master, to ascertain whether he was born, or inventre sa mere 
at the time of the death of Kilby J. Ferrand. 

The plaintiff must pay the costs to Edward S. Jones out of 
his own pocket. The other questions have so little doubt in 
them, that we have been inclined to make him pay all the 
costs ; but as the next of kin make no objection to the suit, we 
think those costs ought to be paid out of the fund. 


v 
Howard. 


Per Curran, Decree accordingly. 
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JOHN B. ALLEN, ADM'R. &c. vs. JOHN WOOD. 


Dec. 1844, The right of a surety to have contribution from his co-surety, in Equity, is 
not feunded upon any principle of contract, but is the result of natural jus- 
tice. 

When one surety brings a bill for contribution against a co-surety, he should 
at least allege that the principal is insolvent, so that he can have no redress 
againsthim. For the equity of a plaintiff, seeking contribution from a co- 
surety, lies in the insolvency of the principal. 

Where money is advanced by the principal to one of the sureties, to discharge 
the debt, before the debt is actually discharged, the co-surety may file his 
bill in equity for an account and for relief, 

But if the money is paid by the principal, after the debt has been discharged 
by the sureties, to one of two sureties, to reimburse both, then the co-surety 
has his remedy against the surety, receiving the money, by an action at 
law for money had and received, and, theiefore, cannot support a suit in 
equity. 

The cases of Williams vy. Helme, 1 Dev. Eq. 159. Rainey v. Yarborough, 2 
Ired. Eq. 357, and Bell v. Jasper, 2 Ired. Eq. 200, cited and approved. 


Cause removed from the Court of Equity of Johnston 
County, at the Fall Term, 1844. 


The bill sets forth, that the defendant and William B. Al- 
len, the intestate of the plaintiff, became the sureties of one 
Joshua B. Wood, and one H. C. Ennis, on a note for one 
thousand dollars, to one Robert W. Snead; that a suit was 
brought on said note against all the obligors, except Joshua 
B. Wood, who had removed from the State, and judgment ob- 
tained against all the defendants to the action for the sum of 
$953 28, with interest ; that on this judgment, execution is- 
sued against all the defendants, and was discharged by the 
said William B. Allen and the defendant John Wood, in equal 
proportions. ‘The bill further states, that, some short time af- 
ter the judgment was obtained, the defendant received from 
Joshua B. Wood, one of the principals in the bond or note, 
the sum of $300 or $ 350, with directions to apply it to the 
payment, as far as it would go, of the said execution, to the 
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equal benefit of the said intestate and the said defendant, and Dee. 1844. 
should said execution have been discharged by the sure-~ 3 
ties, that one-half of said money should be paid over to the 
said intestate, or to his use and benefit. It then charges, that 
the defendant had applied the whole of ‘said money, so receiv- 
ed, to his own individual use, and that he has refused, though 
often requested so to do, to pay over to the said intestate, in his 
life-time, or to the plaintiff, since his death, any portion of said 
money, and that by receiving the money in the way he did, 
and for the purposes alleged, he became a trustee for the said 
William B. Allen, the intestate, for one-half thereof. 

It then prays, that the defendant may be decreed to pay o- 
ver to the plaintiff one-half of the money so received. 

The answer admits the statements made in the bill, as to 
the suretyship, and the payment by the intestate and himself, 
in equal portions of the judgment obtained by Robert W. 
Snead, against all the parties to the bond, except Joshua B. 
Wood, and the amount of the judgment. It admits that the 
defendant did receive from Joshua B. Wood the sum of $350, 
but denies that he was directed by said Joshua B. Wood, or in 
any manner instructed, to apply the same equally, for the 
benefit of the said William B. Allen, on account of their said 
suretyship, or towards the payment of said execution ; denies 
he ever admitted to the intestate or any other person, that the 
money go recieved was to be applied to the equal benefit of 
himself and said intestate, or that said intestate was to derive 
any benefit therefrom, but that he believes it was sent to him, 
for his sole benefit, on account of his being liable as the sure- 
ty of said Joshua B. Wood. 

The answer further admits the death of William B. Allen, 
and that the plaintiff is his administrator. To this answer 
there is a general replication, and proofs having been taken, 
the cause was transmitted here for hearing. 


v 
Wood. 


G. W. Haywood and Miller for the plaintiff. 
J. H. Bryan for the defendant. 


Nasu, J. The right of a surety to have contribution from 
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Dec. 1844. his co-surety is not founded upon any principle of contract, 
but is the result of natural justice, upon the maxim, qui sentit 
commodum, sentire debet onus; 1st Story’s Eq. 471. The 

’ plaintiff alleges, that the money, received by the defendant 
from Joshua B. Wood, was paid to him for the mutual bene- 
fit of him, the defendant, and the intestate, William B. Allen. 
This, by the answer, is denied, nor is there any sufficient tes- 
timony to show the fact was, as is alleged in the bill. The 
evidence only proves, that the defendant, at different times, 
said he had lived an honest man, and he intended to die one, 
and the intestate should have one half of the money. This, 
to us, rather confirms the answer ; he did not think it honest, 
and perhaps he was right, to keep to his own use, the whole 
of the money. It was, however, a matter within his own dis- 
cretion. The pleadings do not very clearly establish, when 
the money was received, whether before or after the execution 
was discharged. We rather, however, think it may be gath- 
ered to have been before, and if so, the plaintiff would have 
been entitled to contribution, if the bill had been properly 
framed. Perhaps the facts would not justify a statement, dif- 
ferent from t!:e one made; ifso, the plaintiff has no equity. 
There were two persons, principals in the bond or note, Josh- 
ua B. Wood, and Henry Ennis, and neither of them is made 
a party to the bill, nor is it alleged that they are insolvent and 
unable to pay to the plaintiff what his intestate paid. For 
aught that appears in the case, both these individuals are per- 
fectly solvent, and Ennis may now be living in the County of 
Johnston, where this bill is filed. The equity of a plaintiff 
lies in the insolvency of the principals, where he is seeking 
contribution from a co-surety. Williams v. Helme, 1 Dev. 
Eq. 159. Rainey v. Yarborough, 2 Ired. Eq. 257. Bell v. 
Jasper, 2 Ired. Eq. 200. Mahew v. Crickett, 2 Swans. 185. 
Daring v. Winchelsea, 1 Cox. 318. And the reason is obvi- 
ous—the co-surety is bound to answer only in the place of 
his principal, and, if he is able, itis the duty of the surety, 
who has paid the debt to look to him; if he is not able, he 
then, and only then, has a right to seek his redress from his 
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co-surety. In this case according to the answer, and there is Dec. 1844. 


nothing in the evidence to contradict it, the money was sent 
to him by Joshua to indemnify him, and when called on by the 
plaintiff he might well answer, go to the principal Wood or 
to the principa! Ennis ; they will pay you what you have ad- 
vanced. ‘They are able to do so. 

It is not very plain to us, upon what ground the complain- 
ant places his right to redress; whether as a surety seeking 
contribution from a co-surety, or upon the ground that the de- 
fendant has received, from one of the principals, after the ex- 
ecution was discharged, a sum of money, which was paid to 
him, for the joint benefit of the defendant and his intestate. 
If the former, for the reasons above given, the bill cannot be 
sustained. Neither can it be sustained on the latter ground. 
In that case, if true, his claim would be purely a legal one, to 
be enforced in a court of law, by an action of assumpsit for 
money had and received to his use. He cannot have redress 
in this court for it. 


Per Curiam, Bill dismissed with costs. 


Allen 


v 
Wood, 
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BENJAMIN B. SMITH ts. JOHN McLEOD. 


Dee. 1844. Whenever a collateral security on the property of the principal is given to or 
obtained by a creditor, by whatever means, it amounts to a specific appro- 
priation of those effects to the debt, and therefore the surety is entitled ta 
the benefit of it, as well as the creditor; and the creditor is under a duty to 
the surety, which will be enforced in equity, not wilfully to impair the se- 
curity or omit to enforce satisfaction of it. 

The act, directing that injunctions shall issue but within four months after the 
rendition of a judgment at law, is only directory to the Judges; and forms 
no ground for dissolving an injunction, after the defendant has appeared and 


put in his answer to the bill. 
The cases of Cooper vy. Wilcox, 2 Dev. & Bat. Eq. 90, Nelson v. Williams, 
Ibid. 118, and Pugh v. Maer, 4 Hawks, 362, cited and approved. 


Appeal from an interlocutory order of the court of Equity 
of Wake County, at the Fall Term 1844, his Honor Judge 
Caldwell presiding, which order directed the injunction, which 
had been obtained in this case, to be continued to the hearing. 
The facts disclosed by the bill and answer were as follows. 

On the 26th of October, 1839, William W. White, gavea 
bond for the sum of $1,641 16, in which Johnson Busbee and 
the plaintiff joined, as his sureties; and which came by as- 
signment to the Trustees of the Rix Hospital Fund. They 
brought an action on the bond in Wake County Court, and 
obtained jndgment against all the obligors in November, 1842; 
from that, the defendants appealed, and at the next term of the 
Superior Court, which was on the lst Monday of April, 1843, 
judgment was rendered against White, Busbee and Smith, and 
the sureties for the appeal. At the same term of the Superior 
Court, a judgment was rendered in favor of one Johns, for a- 
bout $600, against the same persons; and also one, in favor 
of one Atkins, for about $700, against White, Busbee and 
Smith. The three judgments made, together, upwards of 
$3,000. Writs of fieri facias were taken outon ali the judg- 
ments, and delivered to the Sheriff, in April 1843, and served 
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on certain property of White on the 4th day of May, following ; Dec. 1844. 
and that was all the property he had. Smith 

At May term 1843, of Wake County Court, which was on 
the third Monday, the defendant, John McLeod, obtained 
two judgments against the said White and Busbee for $3,269 
72, in the whole, besides cosis; and at the same time judg- 
ments were rendered in favor of other persons, against White 
and Busbee, for about $1,530 28, 

A few days before the County Court, but afier the issuing 
of the executions from the Superior Court, Johnson Busbee 
conveyed to Trustees, all his visible estate, (except certain of 
his slaves,) upon trust, to sell and pay certain debts of his own, 
which exceed in amount the value of the effects assigned,— 
Writs of fieri facias were taken out in May, on the judgments 
in the County Court, and delivered to the Sheriff; and, as the 
latter executions could not reach the property conveyed by 
Busbee, in his deed of trust, and those from the Superior 
Court could, because their ¢es¢te was prior to the execution of 
the deed, McLeod requested the Sheriff to serve the executions 
from the Superior Court on the property conveyed by Busbee, 
and leave the property of White and the negroes of Busbee, 
which he omitted to convey, for the satisfaction of the County 
Court executions. But the Sheriff declined doing so, and 
levied the executions from the Superior Court on the said ne- 
groes of Busbee, as being of prior teste, and entitled to the 
preference, and, subject thereto, he levied the County Court 
executions on the same property of White, and the same slaves 
of Busbee; and he made known, that he would apply the 
proceeds of sale to the executions according to their legal pri- 
orities ; and White and Smith united in a request to him, that 
he would do so. With the view of saving his own debts, Mc 
Leod then purchased the judgment of the Trustees of the Rix 
Hospital, and took an assignment of it, and gave the Sheriff 
notice thereof, and, inasmuch as none of the executions desig- 
nated any of the parties as sureties, he again required the Sher- 
iff not to proceed further on the Rix Hospital’s execution, a- 
gainst the property of White and the negroes of Busbee, so 


Vv 
McLeod. 
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Dec. 1844. levied on, but to sell the same under the other executions.— 


— 


Smith 
v 


McLeod. 


But the Sheriff, at the instance of White and Smith, still per- 
sisted in his previous determination, and, in consequence there- 
of, McLeod withdrew the Rix Hospital execution, from his 
hands. The Sheriff then sold White’s property for $2,372 50, 
and Busbee’s negroes, that were left out of his deed, for $2,9- 
67 15; inall, $5,339 65. He did not, however, pay over 
those moneys to the plaintiffs in the executions, but returned 
the special matter and submitted it to the Courts to decide, to 
which of the creditors, and in what proportions, it should be 
paid. After the sale, McLeod again delivered to the Sheriff 
the Rix Hospital execution, and required him to serve it on the 
property of Smith, and on that of Busbee, conveyed by the 
deed of trust; which he did, and returned the levies to the 
Superior Court, at October term, 1843. At that term, it was 
also decided, on the Sheriff’s return, that the executions from 
the Superior Court in favor of Johns and Atkins, should be 
first satisfied out of the proceeds of White’s property, and 
the residue of the whole sum of $5,339 65, applied to the 
the judgments in the County Court, pra rata, McLeod then 
sued out a venditioni exponas on the levy on the property of 
Busbee and Smith returned on the Rix Hospital’s execution 
and delivered it to the Sheriff on the 20th day of October, 1843. 

On the 29th of March, 1844, the plaintiff filed this bill a- 
gainst McLeod, in which he prays for relief and an injunction. 
It states, that the plaintiff applied to Busbee to join in the suit, 
and that he had refused, and has become insolvent, and makes 
the same allegations asto White. Upon the bill and the usual 
affidavit of the truth of its allegations, an injunction was 
granted in vacation. 

The answer sets forth the facts much as they appear in 
the foregoing statement. It admits, that White is insolvent 
and has no property ; and it states, that Busbee’s assignment 
did not include any debts that might be due to him, but it ad- 
mits that he has no visible property except that assigned, and 
that he is reputed to be insolvent. The defendant denies, 
that, when he purchased the judgment from the trustees of 
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the Rix Hospital, he knew that Smith and Busbee were sure- Dec. 1844. 
ties, though he now admits such to be the fact. The answer” coi, 
further insists, upon the delay in filing the bill, for more than aa 
four months after the decision of the court as to the applica- ~~ 
tion of the money raised by the sheriff. 

The defendant moved upon his answer for a dissolution of 
the injunction, but his Honor refused the motion, and ordered 
the injunction to stand until the hearing, but allowed the de- 
fendant an appeal. 


Iredell for the plaintiff, relied on the cases of Cooper v. 
Wilcor, 2 Dev. & Bat. Eq. 90, and Nelson v. Williams, 2 
Dev. & Bat. Eq. 118. 

Badger for the defendant. To arrange the executions in 
such manner, and to apply the property liable to all and each 
of them, so as to produce satisfaction of all, was the duty of 
the sheriff without any instructions to that effect from Mc- 
Leod. The whole amount of the executions in his hands, 
was more than $8,000. The three Superior Court executions 
were for about $3,32%), and the lien of these overreached Bus- 
bee’s deed of trust, while the County Court executions for 
more than $4,000, were tested subsequently to that deed, 
and, therefore, could not authorise a seizure of the property 
conveyed by it. By applying Busbee’s property in the hands 
of the trustee, wholly to the satisfaction of the Superior Court 
executions, and the other property of Busbee with that of 
White, to the County Court executions, the satisfaction of all 
would be produced. If it is the duty of the sheriff to endea- 
vor to procure satisfaction of all executions in his hands, then 
he was bound to make such application. If all the execu- 
tions had come into his hands at the same time, no doubt can 
be made, that he was bound so to levy them, as to produce en- 
tire payment of them all, and, as necessary to this end, to veize 
under the elder executions, that property of Busbee, which 
was not liable to the junior. What difference is produced by 
the fact of the levy upon White’s property, before the junior 
executions came into hishands? Nothing is gained bv the 
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Dec. 1844. delivery to the sheriff; executions, by our law, having priori- 


Smiih 


Vv 
McLeod. 


ty amongst themselves, as well as a lien upon the debtor’s pro- 
perty, from their teste, and not from their delivery. . Nor is 
any specific right of satisfaction out of property seized under 
an execution, gained by such seizure as against other execu- 
tions, for, by the decisions of this court, the proceeds of a sale 
are to be applied to all executions in the sheriff’s hands at the 
time of the sale, according to their priorities, without regard 
to the time of delivery, or to the process under which the sei- 
zure is made. Up to the sale, all the property of ali the par- 
ties, liable under the executions, was a fund subject to the sat- 
isfaction of all the debts, so far as any legal application of the 
same by the sheriff could produce that result. When, there- 
fore, upon the delivery of the junior executions, the sheriff 
found, that, to apply the property seized under the senior ex- 
eculions to these latter, would leave the former unsatisfied, it 
became his duty to seize the property of Busbee conveyed by 
the deed, and apply it wholly to the satisfaction of the senior 
executions; and seize and sell the property of White under 
the junior ones, because it was then apparent, that, by this 
course only, could all be paid, and he was bound to pay all, if 
he could. 

But if the sheriff was not absolutely bound in law so to do, 
at least, it must be conceded he could, if he chose, lawfully so 
have done. Either position produces the same result in the 
decision of thiscause. For what has McLeoddone? Hehas 
compelled the sheriff to do, not other or more than he ought 
or lawfully might have done, but less. He has compelled him 
to withdraw the property of White from one only of the Su- 
perior Court executions, whereas it ought to have been with- 
drawn from all these. But surely the plaintiffs cannot allege, 
as an injury to him, that, by the action of McLeod, that result 
has been produced, which, without that action, the law requir- 
ed or permitted to be produced. 

The Judge, in the court below, grounded his judgment up- 
on the decision of this court in Nelson v. Williams, 2 D. & 
B. Eg. 118, but it is respectfully submitted, that this case does 
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not support, but is indirectly opposed to his judgment. There Dec. 184. 
an execution had been, by agreement between the creditor” coin 
and the surety, levied upon the property of the principal, for — v 
the indemnity of the surety, and afterwards was assigned to oe 
another creditor, who had a deed of trust upon the same pro- 
perty made subseqnently to the execution. The assignor 
raised the execution, sold under his deed, and then sought to 
charge the surety, and the case was decided upon the express 
ground that it was unjust to withdraw the execution in favor 
of a creditor, who had no specific claim on the-property, and 
that the sheriff should have been allowed to enforce the exe- 
cution, which was the only process in his hands. Here Mc- 
Leod had a specific claim and lien on the property of White 
under his County Court execution, and it was not unjust in 
the Rix Hospital to assign, nor in him to take their judg- 
ment, in order, by his control over it, to give effect to his own 
execution ; and, here, also, instead of preventing the sheriff 
from the discharge of the duty which the law under those cir- 
cumstances required of him, McLeod has enforced its per- 
formance. 

It is therefore contended, on .the part of the defendant, that 
if the plaintiff has sustained any loss by the action of the de- 
fendant, he has sustained no injury, and has no equity. for re- 
lief by injunction in this court. 

Again: If he ever had such equity, he has lost it by delgn 
The Revised Statute, “ Courts of Equity,” sec. 12, prohibits 
the issuing of an injunction after four months from the judg- 
ment, except in the cases therein mentioned, and this case is 
not one of them. On this appeal and sheriff’s return, the Su- 
perior Court ordered the application of the mon 
a venditioni exponas, against the property of the plaintiff and 
Busbee ; that ven. exp. was issued-and placed in the sheriff’s 
hands five months before the plaintiff’s bill was filed and the 
injunction awarded. 

At all events, the judge erred in retaining the injunction 
for the whole amount. For the plaintiff’s complaint is, that 
the property of White, his principal, should have been ap- 
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eo 


Smith Deen done, there would have remained due upon the Rix 


McLeod. 


v 


Hospital judgment assigned to McLeod, nearly a thousand 
dollars. According to his own ground of equity, the injunc- 
tion should have been dissolved as to this amount. 


Rurrin, C.J. The question, on which the merits of this 
case depend, has been fully settled by previous decisions of 
this Court. ‘The judgment of the court of law was perfectly 
correct, that none of the money in the Sheriff’s hands was 
applicable to the debt in the name of the Rix Hospital ; for 
the question there was between the plaintiffs in the several ex- 
ecutions, and, as this execution had been withdrawn before 
the sale, the Sheriff could not apply any of the money to it, 
but was bound to apply it to the executions under which he 
made the sale. - But, still, the question remained, what effect 
the conduct of the creditor, in withdrawing the execution un- 
der the circumstances then existing, ought to have on his right 
in.equity to raise the debt out of the surety. We think it 
clear, that, as far as he wouid have got satisfaction out of the 
property of the principal debtor, if he had let the execution have 
its course on the levy, to that extent the surety is discharged. 
The cases of Cooper and Arrington v. Wilcor, 2 Dev. & 
Bat. Eq. 90, and Nelson v. Williams, Ibid. 118, are directly 
in point. The principle is, that, whenever a collateral secu- 
rity on the property of the principal is given or obtained, it 
amounts to a specific appropriation of those effects to the debt ; 
and, therefore, the surety is entitled to the benefit of it as well 
as the creditor, and the creditor is under a duty to the surety 
net wilfully to impair the security or omit to enforce satisfac- 
tion on it. It was urged on us at the bar, that there was a 
distinction between the case of Nelson v. Williams, and the 
present‘in this; that in the former, the security on the proper- 
ty of the principal by the fiert facias was, at the instance of 
the surety, and by an agreement between him and the credit- 
or, and was expressly for the purpose of obtaining an indem- 
nity tothe surety. It might be replied, if necessary, that in 
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ly the same case. Bit it's not Dec. 1844. 


Bases in that respect; for the truth 
falluded to, though noticed in the 
Opifiion of the Court, because existing in that case, had no in- 
fluence upon the decision, Care was takep to let that be seen 
by saying, that “the suretggig entitled to every collateral secu- 
rity. which the ereditor eae his hands, and that, as soon 
as it is created, and by whatever means the surety’s interest 
in it attaches, and the creditor cannot impair it.” Several in- 
stances of the application of the principle, are then noticed, 
in which upposed securities were not obtained at the in- 
stance of Bes crcey The wrong done to the surety by the 
creditor, is Tiot defeating an effort by the surety to obtain an in- 
demnity ; but it consists in this, that the creditor has a secu- 
rity for his debt on the principal debtor’s own property, and 
has destroyed or departed with the same to the prejudice of 
thesurety. Therefore, it was said in Nelson v. Williams, 
that it was immaterial by what means the security was creat- 
ed, and, in so saying, the Court adopted the language of Lorp 
Extpon. In Mayhew v. Crickett 2 Swans. 191, he said “the 
circumstance, that the plaintiffs (the sureties) did not know that 
the defendants (the creditors) held a warrant of Attorney, was 
of no consequence ; because sureties are entitled to the bene- 
fit ofyevery security which the creditor had against the prin- 
cipal debtor ; and whether the surety knows of the existence 
of those securities or not is immaterial.” Upon that ground, 
he held in that case, that where the creditor had taken a sepa- 
rate judgment against the principal debtor, and took his goods 
in execution, and then withdrew the execution—all, without 
the knowledge of the surety —it was a discharge of the sure- 
ty. In the present case, the surcties knew of urity 
created by the levy on the principal’s effects, the 
only means of saving themselves from loss, ar le urged 
the creditor on it; but he withdrew the execution 
of thr ing the loss of this debt npon 
thereby, ‘he hoped to ‘save another debt 

X3 


Smith 
Vv 
McLeod. 
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Dee. 1844. 0f his own, the execution for which was posterior to that of 
the Hospital. 
It was said at the bar, that the Sheriff might have arranged 
’ the executions so as to raise the largest possible amount of the 
execution debts, by satisfying the Superior Court executions 
outof the property of Busbee and Smith, and applying White’s 
property and Busbee’s negroes, that were not conveyed, to the 
County Court executions; and that, if the Sheriff had done 
so, those sureties could have had no redress against him,— 
And it was thence inferred, that the defendant is not to blame 
for bringing about a state of things, for which the Sheriff, if 
effected by him, would not have been responsible. But the 
consequence does not follow. ‘The Sheriff proceeds in obedi- 
ence to his writs, and therefore their mandates justify him, and 
he i$ not bound to enter into any equities between any of the 
parties. But, if the creditor attempts to have a use made of - 
the writ, which, however legal, is inequitable, a Court of equi- 
ty will restrain him. Therefore, the legal irresponsibility of 
the Sheriff, for discharging the property of the principal debt- 
or and seizing that of the surety, Eason v. Petway, 1 Dev. 
& Bat. 44, does not establish the liberty of the creditor to 
bring about the same state of things. It may be true, also, that 
the Sheriff and the creditor might arrange the executions, or, 
if the expression may be allowed, marshali the debtor’s pro- 
perty, So as to raise the largest sum for the creditors, But 
that can only be allowed in equity, if at all, in respect of a 
defendant, who is liable for all the debts, and whose property 
is in such a state, that only a portion of it can be reached by 
one of the executions, while another execution may cover the 
whole. Such, for example, may be the case of Busbee ; a- 
gainst whom all of the judgments both in the Superior Court 
and County Court, were rendered. To him, therefore, it was 
immaterial, as White’s property was insufficient to pay them 
all, whether this or that one had the benefit of that property. 
For that reason it may also be, that the creditor might proper- 
ly obtain satisfaction of the Rix Hospital execution out of the 
property conveyed by Busbee in the deed of trust. But, with 


Smith 
v 
McLeod 
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those questions we now havenoconcern. They arise between Dec. 1844. 
persons not before us. Smith was liable only for the judg-"2 
ments in the Superior Court and was not a party to those inv 
the County Court. ‘The only question which arises upon this -_ 
appeal from an interlocutory decree is, whether the injunction 
should be continued for any and what part of the debt, so as 

to restrain the creditor from.raising it from the present plain- 
tiff, Now, as between Smith and the creditor, the latter is 
bound, as we have seen, not to have given up the securities 

he had for the debt. Even if he could, as against Busbee, 
levy the whole of the debt out of his property, yét he could 
not rightfully do so in respect to Smith’s responsibility ; be- 
cause as soon as Busbee’s property had paid the debt, an ac- 
tion would arise to him against Smith for contribution, where- 

as White’s property, as far as it went, would, if applied, have 
been an absolute discharge to all concerned. When, there- 
fore, the execution was levied upon White’s property and also 
upon Busbee’s negroes, and was the preferable Jien upon both 

of those funds, McLeod ought not to have discharged those 
properties therefrom, and caused them to be applied otherwise. 

It is clear, therefore, that the injunction should have been con- 
tinued, at least, partially. And as far as we can conjecture, 

it might properly have been dissolved for, probably, three or 
four hundred dollars, or even a little more. But in the pre- 
sent state of our information, we are unable to see the precise 
sum, for which the injunction should have been continued, or 

tor which it should have been dissolved. In the first place, it 

is admitted, that White’s property brought $2,372 50, and 
that the executions of Johns and Atkins, said to be about $1,- : 
300, exclusive of interest and costs, were satisfied thereout, 
With that application of the fund, the plaintiff, Smithy has ‘no 
cause of complaint, inasmuch as he, like Busbee, was bound 
for both of those debts as well as that to the Rix Hospital. 

It was therefore immaterial to White and his sureties, 
whether the deficit exist as a balance due on one of the exe- 
cutions or as balances on all of them. After satisfying Johns 
and Atkins, there would be « residue of ten or twelve hund- 
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Dec. 1844. red dollars of the proceeds of White’s property applicable to 


Smith 


Vv 


McLeod 


the Rix Hospital’s judgment; which would, probably, leave 
$700 or $800 thereof, to be paid by Busbeeand Smith. Bus- 

’ bee’s share thereof, was raised out of the sale of his negroes. 
We speak of it as having been raised, because, although, as 
between the creditor and Busbee, the former may still be at 
liberty to proceed upon the levy on this execution on the other 
property of Busbee, yet, for the purpose of exonerating Smith 
in this Court from liability for Busbee’s half of White’s defi- 
cit, the money is to be considered as having been raised, inas- 
much as the sales of Busbee’s property, on which the execu- 
tion was levied, and which was applicable to it in the first 
plage, exceeded Busbee’s share of the deficit, and has been re- 
ceived by McLeod. Therefore, the injunction should have 
been dissolved only for the amount of Smith’s share of the 
deficit—supposed to be, as before mentioned, three or four 
hundred dollars. Probably, that could soon have been esti- 
mated by the master, from the executions and Sheriff’s returns, 
shewing the debts, interest and costs. And if either of the 
parties had so moved, it would have been the correct course 
to have ordered that estimate, and required the plaintiff to pay 
into Court his half of the balance found, and on those terms 
only continued the injunction. But, as the Court could not 
ascertain the balance from the pleadings, and there was no 
computation asked for, but the defendant moved peremptorily 
for a dissolution generally of the injunction, we do not see 
what course the Court could have pursued, other than that, 
which was adopted, of continuing the injunction to the hear- 
ing; at which time only can the Court refer a cause to the 
master, properly speaking, for an account. 

The court holds that the delay in filing the bill, for more 
than four months, is not a ground for dissolving the injunc- 
tion in this case. Perhaps it may be the proper construction 
of the act of 1800, that it embraces only those cases in which 
the bill is founded on an equity existing at the time the judg- 
ment at law was obtained—which seems to be the obvious 
purview of the act.. But whether that be so or not, we are of 
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opinion, that when the defendant answers, and the plaintiff’s Dee. 1844. 
equity is apparent upon the answer itself, the injunction should” gain 
not be dissolved, although it may have been at first improvi- MeLegd. 
dently granted. The legislature did not mean, that no relief © 
should be given in the court of equity against a judgment at 
Jaw more than four months old. The act has never been re- 
garded as a statute of limitation, constituting a peremptory 
bar to a bill, or to granting an injunction. It is directory to 
the Judges out of court not to grant injunctions on the bill, 
and the usual affidavit of the plaintiff to its truth; and it was 
not meant to aiter the jurisdiction in court. By the original 
course of the court of equity, an injunction was not ordinarily 
granted before answer or a default in not answering. Butias 
our courts sit but twice in the year, and only for short periods, 
it became necessary to authorise a Judge to grant the writ. ex 
parte in vacation. Then the restriction of the act of 1800 
was provided as a proper guard against the abuses, that might 
grow up from those preliminary injunctions. But when the 
time comes for a defendant to answer, and he fails to do so, or 
he comes in with his answer, and upon its face an equity for 
the plaintiff is seen, the old jurisdiction of the Judge in court 
exists to award an injunction, as ancillary to the relief, to 
which the plaintiff will unquestionably be entitled in the pro- 
gress of the cause. Therefore, if, in such a case, an injunc- 
tion had been granted bya Judge in vacation, however im- 
providently, it would be idle todissolve it; because in the next 
breath the court would be obliged to award one on the answer 
to the same effect. That the act has not been regarded as 
creating a bar, upon the very short period mentioned in. it, is 
seen from the case of Pugh v. Maer, 4 Hawks. 362; in which 
it was held, that where the defendant is fully secured, by the 
payment of the money into court, the purpose of the @ét is 
fulfilled, and the injunction may properly be awarded on the 
bill in vacation, after the time prescribed in the act. 


Per Curiam, Ordered to be certified 
a accordingly. 
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Dec. 1844, It is a rule in Equity, on the subject of injunctions, that, where, by the an- 
" swer, the plaintiff’s whole equity is denied, and the statement in the an- 
swer is credible, and exhibits no attempt to evade the material charges of 

the bill, thé injunction will be dissolved. 

Where a party referred matters in contest between himself and another to ar- 
bitration, and, after the award was made, he had full time and opportunity 
to examine it, and then gave his bond for the amount awarded against 
him, he cannot afterwards have relief upon the ground of errors in the 
award. Equity isno more bound to take care of those, who can take care 
of themselves and will not, than is a court of law. 

The case of Moore v. Hylton, t Dev. Eq. 429, cited and approved. 


Appeal from an interlocutory decree of the Court of Equity 
of Iredell county, at the Fall Term, 1844, his Honor Judge 
Manty presiding, ordering the injunction heretofore granted 


in this case to be dissolved, 
The matters contained in the bill of injunction and the an- 
swer thereto are stated in the opinion delivered in this Court. 


Alexander, Boyden and Jredell for the plaintiff. 
Osborne and J. H. Bryan for the defendant. 


Nasu, J. The plaintiff in his bill charges, that a copart- 
nership existed between himself and the defendant, and that, 
having closed their business, they agreed to select two indi- 
viduals to settle and adjust their accounts, agreeing to abide 
by their award; that, accordingly, a Mr. Sharpe and a Mr. 
Cowan were selected as the arbitrators, to whom all matters 
in dispute were submitted ; that the arbitrators proceeded to 
the discharge of their duties, and in due time made up their 
award, to which he objected, and it was by himand the de- 
feridant referred back to the same individuals, who again ex- 
amined the accounts, and made another award, based upon 
the first. And mpon the return of this last judgment of the 
arbitrators, he gave to the defendant his bond to perform the 
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award; that, upon this bond, suit had been brought against Dee. 1844. 
him, and a judgment obtained by the defendant ; and he pray- ‘om: 
ed, among other things, for an injunction tostay him from col- —¥ 
lecting the money. The ground, upon which he asked for King. 
the injunction, was, that in their award, the arbitrators had 
made a mistake, in this, among other items; that they had 
charged him with the sum of $1,553 59, whereas, they ought 
to have charged him only with the sum of $109 04, and that, 
upon a fair settlement of the accounts, the defendant would 
be largely indebted tohim. The bill further states, that the 
first award of the arbitrators was made on the 22d day of De- 
cember, 1841, and contained this error, which was transferr- 
ed, by the arbitrators, into the second award, which was made 
and returned on the 17th March, 1842, and that he executed 
the bond, on which judgment was obtained, in ignorance. of 
the error existing in it. An injunction was granted agreea- 
bly to the prayer of the bill. 

The answer denies that the arbitrators made any mistake 
in stating the accounts, or that there was any error in the 
award made by them ; and avers, that the item of $1,553 59, 
to which the complainant now excepts, was a just and proper 
charge against him, and that he did not owe the complainant 
any thing., It further states, that when the second award was 
made and handed to the parties, it was deliberately read over 
to the plaintiff, who made no objections, and, with a full 
knowledge of its contents, executed the bond, upon which 
judgment was obtained. I have stated only such portions of 
the bill and answer, as have a material bearing upon the ques- 
tion before this court. Before the coming in of the answer in 
the court below, the injunction was, upon the motion of the 
defendant, dissolved, and from that interlocutory order, an 
appeal was taken to this court, and our only enquiry is, whether 
there is error in that order. We think there is none. ,'The 
plaintiff’s equity is fully met by the defendant’s answer, in 
each particular. He swears, there is in the award of the ar- 
bitrators no error, but that its statements and conclusions are 
just and true. {tis a rule in equity, on the subject of injunc- 
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Dec. 1844. tions, that, where by the answer the plaintiff’ ’s whole equity is 


“Gin, denied, and the statement in the answer is credible, and ex- 
hibits no attempt to evade the material charges of the bill, the 
injunction will be dissolved. Moorev. Hyltontind 0! hers, 
1 Dev. Eq. 429. We see no attempt ithe answef to pass by 
the allegations of the bill ; itis full, and,So far from being i in- 
credible, it is fully sustained by the two awards, copies of 
which are appended to the plaintiff’s bill. We have looked 


* intothe awards, and find that the investigations, m made by the 


arbitrators;*was a most minute and labored one. “The ac- 
counts appear to have been gone fully into, and, after having 
their attention drawn to these alleged errors in the first award, 
upon @ reconsideration of their report, they reaffirm them. 
There is not the slightest insinuation in the bill against the 
integrity of the arbitrators. Again, one of the grounds upon 
which the prayer for the injunction rests, is the allegation of 
the plaintiff, that he did not, at the time he executed the bond, 
know of the existence of the errors in the award of the arbi- 
trators, ‘This is, under the circumstances charged in the pill, 
an extraordinary allegation. The plaintiff states, and the 
awards show the fact to be so, that the material errors alleged 
to Le in the last, were contained in the first award, and that 
he was dissatisfied with the first, because of its errots, and that 
the arbitrators took the first award as the basis of the second. 
But, beside this, the defendant swears in his answer, that, be- 
fore the plaintiff executed the bond, the award last made was 
deliberately read over tohim. This award was made on the ~ 
17th of March, 1842, when the bond was executed. ark 
ment is obtained on the bond in August, 1843, and tie bill 4 
filed the 12th December, 1843. ‘The case shows, that the 
plaintiff had availed himself of the award, so far as to collect 
the debts assigned him by it, or a portion of them, 

The case is not before us for hearing, but only on the mo- 
tion to dissolve the injunction. 

ifthe plaintiff was ignorant, that the last award contained 
the same error that the first did, which the statements of the 
bill and answermeiget permit us to believepit was his own 


bs 
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fault; if he had given himself the trouble to examine it, he Dee, 1844. 
would.haye found itso. The use of reasonable diligence’ ae 
protected him. And equity is no more bound to « 
| wwho.can take care of themselves and will 
Ist Story’s Equity, p. 159, s. 146, 
, 8.3. Penny v. Martin, 4 John. 


It is the opinion of the court, there is-no error in the inter- 
locutory decree appealed from. There must sree for * 
the costs of this Gourt,egainst the plaintiff. ot 


e.* 


Per Curiam, Certificate ordered accordingly- i Take 


JESSE WOMBLE vs. JOSIAH CHEEK & AL. 


Where the plaintiff has an equitable title to a tract of land, the legal title to 
which is ifthe heirs ,of a person deceased, and the plaint is 
Giie of those heirs, he cannot have a decree against her *° pe her to 
join in the conveyante of such legal title. 

When he dies, his representatives may file a bill against her, or, when she 
dies, he may file a bill against her real representatives, to obtain her legal 


title. 
’ 


Brose removed by consént from the Court of Equity of 
Moore county, at the Fall Term, 1844. The facts, appearing 
frour'the pleadings and proofs, were these : 

The bill states, that the plaintiff, some six or seven years 
ago, contracted with one Travis Harper, to purchase a tract 
of land lying in Chatham county, containing 171 acfeé ptt 
or less, at the price of $650, payable in three i nee 


that he paid the first instalment, ($300) and ; pave his = 


for the residue, and was put into the po 1 of the 
Y3 e . 


»? 
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Dee, 1844. which he has retained ever since ;-that Harper, thereupon, 


Womble 
Vv 
Cheek. 


made a conveyance of the land to the plaintiff. Before the 
second instalment became due, Harper required him to give 
further security for the payment of the said bonds ; whereup- 
on, he called on the late John Cheek to become his surety, 
who agreed to do so, upon condition that Harper should con- 
vey the land to him, for the purpose of indemnity. He ‘there- 
fore surrendered the deed, which Harper had before executed 
to him, (it never having been registered) and the plaintiff, as 
principal, and Cheek, as his surety, executed to Harper their 
joint bonds for the residue of the purchase money, and Har- 
per then executed to Cheek a deed in fee for the said land. 
The plaintiff avers, that the conveyance was made to Cheek 
to secure him from any loss on account of his suretyship. 
And that it was agreed between them, that when the purchase 
money should be paid by the plaintiff, the said Cheek was to 
convey the said tract of land back to him. The plaintiff says, 
that, since that time, and before the death of Cheek, he paid 
all the purchase money that was due to Harper, and that 
Cheek then promised him to make’ him a deed for the said 
land, agreeably to the original contract; but he said he had 
mislaid the deed that Harper had given to him for the land, 
and could not do it then. Cheek died in the year 1836, with- 
out exeenting to the plaintiff any deed for the said land, as 
he intended. "The bill states, that the defendants are the heirs 
at law of Cheek, and the widow, who has filed a petition for 
her dower in the said land, and is prosecuting the same to 
execution. The bill prays for a conveyance to the plaintiff of 
the said land, and that the widow of Cheek be enjoined from 
proceeding in her suit for dower. 
As to the adult defendants, there is a decree against them 
pro confesso. ‘The guardian of the infant defendants has 
e the usual answer, that he knows nothing of the matter ; 
fid he prays that the plaintiff be put to full proof,&e. The 
Vife of the plaintiff is one of the heirs of John Cheek, and 
the plaintiff makes her a party defendant. 


+ 
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Winston for the plaintiff. 
No counsel for the defendants. 


Dante, J. In equity, a wife may, by her next friend, 
sué her husband. ‘And it is said, that, if a husband isa plain- 
tiff in a suit in equity, and makes his wife a defendant, be is 
considered as thereby renouncing his marital right over her, 
and she is allowed to answer separately, without an order of 
the'court for the purpose. Calvert on Parties, 273; 1 Ba. A. 
C. 737. But this plaintiff is now tenant in common in pos-, 
session in right of. his wife. How can this court force herto 
make a conveyance of the legal title in fee to her hu 


Although the wife, by her next friend,*has not in this case: 


made any resistance to the plaintiff's claim, we do not sée’the 
mode in which we can, by a decree, ‘carry into execution the 
prayer of the plaintiff against her. We must therefore dis- 
miss the bill as to her, leaving the plaintiff or his heirs to seek 
a proper remedy against the wife or her heirs, when the rela- 
tion of husband and wife shall have ceased by the death of 
one of them. We have examined the testimony taken in the 
cause, and it proves to our satisfaction the case made by the 
bill, to wit, that the plaintiff purchased of Harper the said 
land, and paid the monéy, and that Cheek took thé légal title 
by a conveyance from Harper, only to indemn mself 
against any loss in his becoming the surety for the purchase 
money. ‘There is, therefore, a resulting trust in favor of the 
plaintiff, and he has a right to call for the legal title, 86 far as 
the same is now in the other heirs of Cheek. From the tie- 
cessity of the case, a decree must be made for a conveyance 
to the plaintiff from the other children of John Cheek, de- 
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ceased, excluding the plaintiff’s wife. And, furthermore, he. 
is entitled to a perpetual injunction, restraining the widow,of - 


Cheek from prosecuting her suit for dower in the said trac 
land. = ¢ 


Per Curiam, Decree aceordingly. 
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RUTSON NANCE ts. H. B. ELLIOTT & AL. 


Dee. 1844, Whep one purchases land from a vendor, whose title is afterwards ascertain- 
ed to be defective, and the purchaser by his own means supplies the defect 
and secures his title, he has no claim in equity upon the vendor, for what 
he has expended in so perfecting his title. 


Cause set for hearing and transferred from the Court of 
Equity of Randolph County, at the Fall Term, 1844. 

The Bill sets forth, that the plaintiff purchased from Benja- 
min Elliott, the Testator of the defendants, the land mention- 
ed in his bill, at the price of one hundred dollars, for which 
he gave his bond, and the said Elliott promised to make him 
a good title; that he took possession and made somo improve- 
ments, after which, he discovered that Elliott had no title, the 
land being vacant ; whereupon, he entered it himself, and took 
out a grant in his own name, and that he called npon Elliott 
to surrender up his bond, who refused to do so, but sued him 
upon it, and in 1840 recovered judgment, which he paid off 
in the year i841. The bill charges, that at the time of the sale 
to him, Elliott knew he had no title, and prays that the defen- 
dants, the Executors of Elliott, may account with and pay to 
him, the money so recovered and paid by him to the testator. 

The defendants admit, that their testator had entered the 
land in question and had it surveyed according to law, and, 
in 1830 or 1831, made with the plaintiff a contract to sell to 
him for one hundred dollars ; that at the time ofthe sale to the 
plaintiff, he, the testator, had taken out no grant, but merely 
held the land inentry ; and allege, that the agreement between 
the parties was, that the plaintiff was to pay the purchase 
money to the State and take out a grantin the name of the 
said Elliott, who was then to make a title to the plaintiff. And 
it was further agreed, that, if the plaintiff should suffer the en- 
try to lapse, he was then to enter it in his own name. It fur- 
ther alleges, that the plaintiff did suffer the entry of the said 
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Elliott to lapse, and, in accordance with the agreement, made Dec. 1844. 
his entry and obtained his grant, and,is now in the undisturb- 
ed possession of the land, under a full and perfect title. The 
answer admits the recovery of the judgment and its payment 
by the plaintiff, and.tHat the plaintiff's grant issued in 1833— 
Benjamin Elliott died in 1840, and, after he had obtained his 
grant, the plaintiff made several payments on his bond. 


J. H. Haughton tor the plaintitf. 
Mendenhall § Iredell for the defendants. 


Nasu J. ‘The only witness, on behalf of the plaintiff, who 
speaks anything as to the contract between the parties is Col. 
Isaac Lamb, and, what he testifies, he states came from the 
plaintiff. He surveyed the land for the plaintiff, who on that 
occasion told him, that it had been agreed between him and 
Benjamin Elliott, that the entry of the latter should be dropt, 
as the witness expressed it, and that he, the plaintiff, should 
re-enter it, and in his own name take out a grant for it, and, 
that they had made this agreement, because it would cost Jess 
money than to take out the grantin Elliott’s name, who would 
then have to make him a deed, and that Nance was to pay the 


expenses of the survey aud the purchase money to the-State, 
all of which Elliott was to credit him for. We cannot-well’: 


see, why the case was not settled as soon as this testimony 
was taken. It is evident from it, that the statementS of the 
bill were not true, and that those in the answer were. Nance 
must have known, at the time of his purchase, that Elliott 
had not perfected the title to the Jand, and it is evident, from 
his own testimony, that it was part of the agreement between 
him and Elliott, that the entry of the latter should be suffered 
to lapse, and a re-entry made by the plaintiff, after the lapsing 
of the entry made by Elliott. . Another entry in his name 
could not be made of the same land, within twelve months 


Nance 


Elliott. 


thereafter ; and all entries Japse and return to the State, and. _ 


become subject to re-entry, whenever the purchase money is 
not paid on or before the 31st De¢ember, of the second year af- 
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Dec. 1844. ter the entry is made,Rev. St.,c. 42,sec. 10, 11, 12. The re-entry 


Nance 


Vv 
Elliott. 


~ therefore, could not have been made by Nance in the name of 
Elliott, within twelve months affér its lapsing. But, the re- 
entry was made by him in pursuance of the agreement be- 
tween him and his vendor. If he did -not receive credit for 
the money paid by him, at the time the judgment was recov- 
ered, it was hisown fault, in not claiming and laying before 
the Jury, his evidence to prove it. We do not see, however, 
how, upon his own statement, we could grant him the relief 
heasks. He doesnot, in his bill, seek to set aside the contract, 
but asks the Court to compel the defendants to return the 
money he has paid, and permit him to keep the land. He has 
now a good and indefeasible title to the land, and stands in no 
need of any assistance from the defendants to make it better. 
If the fact had been, as he states it, that he believed at the 
time of his purchase, that Benjamin Elliott had a good title to 
the land, and upon discovering the contrary, had applied toa 
Court of Equity to set aside the contract, or to complete the 


title by paying the necessary expenses, no doubt his prayer 
would have been granted, if sufficiently sustained by proof. 
Instead of pursuing this course, he undertakes to supply, and 
does succeed in supplying, the alleged defects of title. He 
now has all that he contracted for, and in Equity has noclaim 


for relief. 


Per Curiam, Bill dismissed. 
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SIMON NEWSOM vs. JOAB NEWSOM’S HEIRS. 


Where an administrator suffers a debt, which is really due from the estate, to Dec. 1844. 
be recovered from him by a person not properly entitléd to it, though while-————~ 
the judgment is unreversed, he will be protected in paying it out of the per- 
sonal estate, yet it forms no ground for a claim of th¢ administrator against 
the heirs. as for money disbursed by- him for the benefit of the estate beyond 
the personal assets he had received. : 

An administrator can have no claim against the heirs for his commissions, 
though he may have expended all the personal estate in the pavment of « 
debts. 


Cause removed from the Court of Equity of Wayne Coun- 
ty, at the Fall ‘l'erm, 1844. ‘The case was as follows: 

The complainant charges; that as administrator of Joab 
Newsom, he paid and discharged debts of his intestate, to an 
amount greatly exceeding the assetts, which came to his hands, 
and that he was induced to make these advances from a full 
belief, that the assetts would reimburse him. In this expec- 
tation he was disappointed, from the insolvency of some of 
the debtors, and other causes. He claims to be in: advance’ 
for the estate to the amount of $536 91, as reported by com- 
missioners appointed to audit and settle his accounts. The 
deficiency in the personal assetts, he also attributes to unex- - 
pected recoveries made against him, as administrator of his 
intestate. His prayer is, to be indemnified out of the real es- 
tate descended to the heirs of Joab Newsom, the defendants, 

The answers, not denying the payments made by the plain- 
tiff, allege he made the over-payments, officiously,-and with-, 
out any necessity, and that the deficiency in the assetts was — 
occasioned by the plaintiff's paying the interest of a large debt 
obtained by one Kilpatrick, as the administrator of John King, 
against the estate of Joab Newsom, and that the said Kilpa- 
trick had proposed to the plaintiff, if he would pay the prindéi- 
pal, he would remit the interest, which considerably exceeded 
the principal. ‘This proposition was rejected by the plaintiff, 





412 


Dec. 1844. and the whole es recovered of him: * Replication = tak- 
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auswers, and, the cause being set for hearing, the ac- 
y a decree of the court, a referred to Png master, 


+e' malking his report the master 
for the basis thereof, the account of the auditors return-’ 


ah 4 ed tothe County Court of Wayne, from which it appeared 
- theestate was indebted to the plaintiff the sum of $536 91, 


which was reduced by money subsequently received by the 
“plaintiff, to the sum of $306 24. 


To this report the defendants excepted, because the master, 
in making his statement, had allowed the plaintiff, as a dis; 
bursement, the sum of $2,206 76, which was the interest on 
a debt paid to Harry Kirkpatrick, as the administrator of John 
King. 

Mordecai, Husted and Washington for the plaintiff 

J. H. Bryan for the defendaiit. 


Nasu, J. Iu looking over the exhibits filed in the case, We 


find that one John King died in the year 1813, having made 
and published in writing his last will and testament, which 
was duly proved, and the intestate, Joab Newsom, qualified as 
executor thereof, and took upon himself its due execution. 
By his will, John King gave several bequests, and among 
them the following : “I also give all the rest of my property, 
that is not given away, to be sold and equally divided between 
the heirs of my daughter, Martha Daniel, lawfully begotten’ 
of her body. My willis, that my executor keep the money 
arising from what I give my daughter, Martha Daniel’s chil- 
dren, until they arrivé at the age of twenty-one.” Upon the 
death of Joab Newsom intestate, Harry Kilpatrick, was, by 
the proper tribunal, appointed administrator de bonis non, 
with the will anuexed, upon the estate of John King, and fil- 
ed his petition in the County Court of Wayne, against the 
present plaintiff, as administrator of Joab Newsom, to recover 
the legacy to the children of Martha Daniel, and obtained a 
decree therefor, under which decree the money was paid to 
Kilpatrick. We think this deeree was entirely erroneous. It 





John King, was not the proper person to take the ‘Tega 
his hands. {t w@ in the*possession of the plaintiff, st 
tee for the children of lle / They Were no:parties ta: » 
the suit. The County Court gave the petitioner a dectee dor’ 

the sum of $3,471 17, of which the sum of 2,206 76 was.in- > 
terest, and for which the defendants except. ia 


binding upon all, who were parties to it. _ It is not, natant 
binding upon the children of Mrs. Daniel, the legatees under 
John King’s will, and the payment of it to the administrator de 
bonis non, Kilpatrick, is no discharge to the feal estate of Jo- 
ab Newsom. And those, who were bound to make it good, 
are stillso bound. And, of course, the plaintiff has no right 
to a this court, and ask that the lands should be sub- 
jected to make good a deficiency so created. There is, how- 
ever, another fatal defect in the plaintiff’s claim. _ It is this. 
‘Fhe master reports, as due to the plaintiff, the sum of $360 24. 
Upon looking into the accounts audited in the County Court, 
and taken by the master as the basis of his, we find that the 
auditors allowed the plaintiff commissions to the amount of 
$366 04, a sum exceeding that found due to him, by six dol- 
dollars. However just and proper the commissions may be, 
as a charge against the personal estate, it certain!y can consti- 
tute no claim on the part of ‘the » plaintlt, as a charge upon the 
real estate. 

Upon both grounds, then, the plaintiff is debarred of the 
relief he seeks. For, although the payment under the decree, 
referred to, will protect him against any one claiming the per- 
sonal estate of Joab Newsom, it is different when he comes 
and claims relief against the real estate. 

The exception of the defendant is allowed, and the bill dis- 
missed with costs. 


Per Curiam, Bill dismissed with costs. 
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WILLIAM HEATHMAN, ADW’R, &c. rs. JOSEPH HALL & AL. 


Dec. 1844, To constitute a conveyance to a trusiee for a marned woman, one for her 
- sole and separate use, no technical language is neeessary. But it must 
appear unequivocally on the face of the instrument, to the satisfaction of 
the court, that the intention was to exclude the husband from any interfer- 
ence with the property conveyed. 

Where a conveyance was made to a trustee of certain negroes, in trust “ for 
the entire use, benefit, profit and advantage of” the feme covert—Held, that, 
by these words, a sole and separate estate in the property was conveyed to 
her. 


Cause removed from the Court of Equity of Rowan coun- 
ty, at the Spring Term, 1844. 

The bill sets forth, that Joseph Kincaid died in August 1840, 
and that, by the proper tribunal, the plaintiff was duly appoint- 
ed administrator upon his estate ; that, some twenty years _be- 
fore the death of the intestate, he, being much embarrassed 
in his circumstances, a constable levied an execution upon a 
negro woman, named Lucy, and at the sale, the defendant, 
Joseph Hall, a brother in-law of the intestate, became the pur- 
chaser, at what price, the plaintiff does not know, as the bill 
of sale which the defendant took from the constable was never 
proved and registered- The bill avers, that, before the sale, it 
was expressly agreed between .the said Joseph Kincaid and 
the said Hall, that the latter should purchase said bucy, and 
that Kincaid should have the right to redeem her atany time, 
by paying Hall his money with the legal interest thereon ; 
that in pursuance of this arrangement, Hall, on the day after 
the sale or in some short time thereafter, sent Lucy back to 
the intestate, where she remained up to the time of his death ; 
that during the time the said Lucy was in the possession of 
the said Kincaid, she had six children, of whom one was nam- 
ed Betty and another Simon ; that, about two years after the 
purchase by Hall, the intestate, through the agency of the said 
Hall, sold two other negroes to one Kirder, for about $1,000, 
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and, with a view to pay off all his addi oti tdecon 

and soon thereafter, the parties met at the house of th 

Hall, when they had a settlement, and the said Kincaid, 

a full payment of the purchase money of Lucy, and t 

Hall surrendered up the constable’s bill of sale, and the said 
Kincaid took it away with him, and on bis way home, from 
forgetfulness or some other casuality, left it at the house ofane 
Linster, also a brother-in-law; and that thereafter, the said * 
Hall obtained possession of the said bill of sale, how, the plain- 

tiff does not know, but without the knowledge or consent of 
Kincaid, which said Hall still keeps under various pretexts, 

always, however, admitting that Kincaid had paid him his 

money ; that, about the year 1830, the intestate became dis- 

eased and continued to get worse until 1835, when he became 

entirely.deranged, and so continued up to. the time of his 

death; that, in the year 1837, the said Hall conveyed the said 

negro Lucy, with her increase, to one Ashbell Smith, then and 

" still a resident of a foreign government, in trust, for the entire 

benefit of the defendant, Eleanor Kincaid, then the wife of the 

said intestate, during her life, and, after her death, the negro 

Simon to be conveyed to the defendant Lucinda Kincaid, and 

the negro Betty and her increase to the defendant Sarah W. 

Kincaid, and the remainder of the property to be sold and e- 

qually divided among the heirs of the said Eleanor ; that the 

said Lucinda and Sarah, were children of his intestate, beside . 
whom he Jeft a son living out of the State, another daughter 

under coverture, and an infant grand-daughter, whose mother 

was dead ; that, in January 1840, the negroes Betty, Simon 

and Mary, were hired out by one Jessce Kincaid, as the agent 

or attorney in fact of the said Smith, but that notes were tak- 

en payable to the said Hall, and that, in January 1841, the 

said Hall, as Trustee for Mrs. Kincaid, hired out the same ne- 

groes, though forbidden to do so; that the rest of the negroes 
remained in the possession of the said Eleanor, and, soon after 

the plaintiff administered, he attempted to take them into his 

possession, and sell other portions of the property, ail of which 

was claimed by the defendants, and they refused to surrender up 
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Dee. 1844. the bill of sale ; that the defendants, Eleanor, Lucy and Sa- 
rah, often, before his intestate became deranged, declared, that 
the said Hall had no right to the negro Lucy, and that the 
said intestate had fully paid up Hall for the money, and that 
he surrendered the bill of sale; and that the defendants had 
conspired to defraud the deceased and his next of kin, and 
that the said Ashbell Smith had full knowledge of these facts 
at the time he aecepted the deed of trust. The prayer of the 
bill is for a surrender of the negroes by the defendants, and 
that they may account for the hire, and concludes with a pray- 
er for general relief. 

The answer of Joseph Hall admits the death of Joseph 
Kincaid, and that the complainant is his rightful administra- 
tor, the sale of Lucy by the constable, and that he purchased 
her for $300. But he denies positively, that there was any 
agreement or understanding between him and the said Kin- 
caid, as to the redemption of Lucy, before the sale or after. 
He avers, that, at the time he purchased Lucy, he bought a 
negro boy named York, and, as he was returning home, upon 
Mrs. Eleanor’ Kincaid complaitiing of the circumstances, he 
told her it was out of his power to keep both the negroes ; 
that, if, in the sale, he reimbursed himself, he would secure to 
her all over, but that this promise was merely voluntary ; that 
he purchased York and Lucy for a fair and full price, and for 
himself, but with a determination to do something for the wife 
of Kincaid, who was the sister of his wife, as he saw the fam- 
ily would come to want; that Joseph Kincaid was entirely 
insolvent, and unable to pay his debts, and that, in a short 
time, all his property was sold, and did not discharge what he 
owed, and that a considerable amount remains unpaid still ; 
that Joseph Kincaid never set up any title to the negro Lucy, 
and knew of his conveying her and her children to Ashbe!l 
Smith, and the purpose thereof; that he never had a settle- 
ment with Kincaid, as to the money paid, nor has any of it 
ever been repaid him,; that he kept Lucy some time in his 
possession after he bought her, and then hired her at the price 
of $50 a year, to the said Kincaid, and that he has always 


Heathman 
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claimed the title of said Lucy from the time of the sale, and Dec. 1844, 
held her and her children adversely to the said Kincaid, and jy inman 
with his knowledge. He admits the transferof Lucy and@her _v. 
children to Ashbell Smith, and avers that Kincaid knew it at =. 
the time, and approved jof it; that, some years before his 

death, Kincaid was afflicted with fits, but denies that they af- 

fected his mind, except for the time they were on him, but 

ayers, that his mind was sound to the time of his death, and 
denies all fraud. 

The answer- of Jesse Kincaid admits the death of Joseph 
Kincaid, and the qualification of the complainant as his ad- 
ministrator; denies all knowledge of any understanding or 
agreement between Hall and the said intestate, as to the pur- 
chase of Lucy, avers the total insolvency of the intestate, and 
denies that his mind was unsettled by his disease, but avers 
that it remained strong and active to the time of his death. 

The joint answers of Eleanor and Sarah Kincaid admit 
the sale of Lucy and York by the constable, and the purchase 
by Joseph Hall, in the year 1821, but that he purchased for 
himself, and that, at that time, Joseph Kincaid was entirely in- 
solvent, unable to pay his debts, and that they still remain un- 
paid. ‘They aver, that the intestate was not at the sale, but 
that, after it was over, Joseph Hall promised the defendant, 
Eleanor, that, after indemnifying him for what he had paid for 
the negroes, he would convey al] over to her, that it would not 
do to convey any thing to the said intestate, as his creditors 
would immediately seize it; that this conversation was com- 
municated to Joseph Kincaid, who approved of the arrange- 
ment, and never during her life claimed said negroes as his, 
but always admitted they were Joseph Hall’s. They deny 
that the intestate was, at any time before his death, deprived 
of his reason, or unable to rmaanage his affairs, except when 
fits were on him, admit the making of the deed as set forth, 
and deny that they ever thought or said that Joseph Hall 
had no right to the negro Lucy and her increase, or that they 
were afraid he wauld injure the intestate. 
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Dec. 1514. 


Heathman 


v 
Hall. 


EQUITY CASES IN THE 


Iredell for the plaintiff. 
Boyden for the defendants. 


Nasu, J. The foundation of the plaintiff’s bill is, that, 
Joseph Kincaid being in embarrassed circumstances, a con- 
stable levied an execution-on the negro Lucy, and it was 
agreed between him and the defendant, Hall, that he, Hall, 
should purchase said negro, and permit the said Kincaid to re- 
deem her, and the gravaman is, that, in violation of that con- 
tract, he has conveyed the negro Lucy and all her increase to 
the widow of Kincaid, the defendant Eleanor, for her life, and 
after her death, the negro Simon to Sarah Wells Kincaid, and 
Betty, the child, to Lucinda Kincaid, the other two defendants, 
and, after the death of the said Eleanor, the remainder of the 
negroes to be sold and divided among all her children. The 
defendant, Hall, positively denies that he ever made any such 
agreement with Joseph Kincaid, either before or after the sale; 
states that he purchased the negro Lucy with his own money, 
at a full price, and for his own purposes; that it would have 
been idle to have made any such contract, for he knew Kin- 
caid was very much embarrassed ; that he then owed at least 
$1000 more than he could ever pay, which is still due and 
unpaid, and that, seeing the embarrassed situation of the fam- 
ily, he told Mrs. Eleanor Kigcaid his intention of securing to 
her whafever: might remain after repaying himself; that this 
promise was entirely gratuitous, but that he had performed it. 
The plaintiff has entirely failed to sustain his charge ; no ev- 
idence has been adduced by him to prove the existerice of any 
contract or.argreement, or even understanding, between his 
intestate and Hall, that the former should have the right to 
redéem. 

He alleges the long and continued possession of the intes- 
tate, as proof of it. The answer of Hall fully and expressly 
denies it, and the circumstances proved in the case support 
the answer, and sufliciently explain the possession, Hall did 
not purchase with any view to his ewn profit, but with the 
intention to aid the sister of his wife and her children, and he 





SUPREME COURT OF NORTH CAROLINA. 419 


has fully and, we think, honestly, done so. ‘The plaintiff fur- Dec. 1644. 
ther alleges, that, about two years after the congtable’s sale, Fin nan 
Kincaid and Hall met at the house of the latter, when they ~ 
had a full settlement, and Hall surrendered up the bill of sale 
for Lucy, to Kincaid. This part of the plaintiff’s case rests 
upon the testimony of Joseph Linster, and his wife. The. 
character of the former has been assailed in such a manner, 
as greatly to weaken the force of his testimony, and to incline 
the Court to lay it aside, and the testimony itself is suspicious. 
He appesrs, from his own account and from his connection 
with the parties, to have fully known all the circumstances at- 
tending the transaction ; yet, he gives us no particulars, does 
not tell us what was settled, except that it was about Lucy, 
and in the presence of Newberry Hall, who, he says, made 
the statement, and that Hall surrendered up the. constable’s 
deed to Kincaid. ‘The wife of Linster makes the same state- 
ment, as to the surrender of the deed. ' 

If the character of Linster was unimpeached, corroborated 
as his statement, on this part of the transaction, is, by that of 
his wife, we should be compelled to believe that such a settle- 
ment had taken place, and that the bill of sale had been sur- 
rendered by Hall. But the latter denies that any such settle- 
ment ever did take place, or that Kincaid has ever répaid him 
any portion of what he paid for Lucy, and, with respect to 
the settlement, Newberry Hall explicitly supports the answer. 
But, if we were satisfied that the fact was as testified by Lin- 
ster and his. wife, as to the surrender of the bill of sale, we 
could not decree upon that fact, that the slaves should be sur- 
rendered; for that fact, is inconsistent with a trust in Hall, eith- 
er for Kincaid or for his wife and family. But, according to 
the statement of Hall,and:there isno evidence in;the case to dis- 
prove it, he purchased Lucy and York absolutely for himself, 
and his promise to secureto Mrs. Kincaid what might remain 
after satisfying his own claim, was a promise without a con- 
sideration, void in Equity, as well as at law, when the action 
of the former is invoked to carry it into execution. The 
money by which his clainy was satisfied, if satisfied at all, was 


v. 
Hall. 
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Dec. 1844. raised by the sale of York; for it is not pretended by Linster 


that any money was paid by Kincaid at the time’of the al- 
v leged settlement ; it was therefore the money of Hall. 

ars The most that could be made of the surrender of the bill 
of sale is, that it was a parol gift of the negro Lucy to the ins 
testate since the act of 1811, and therefore void, by the act of 
the General Assembly. 

We are of opinion, therefore, upon the point of fact, that 
the defendant Hall, did not purchase upon any trust for Joseph 
Kincaid. 

Upon the argument of this case, we were at first in some 
doubt, whether, under the deed from Joseph Hall to Ashbell 
Smith, the interest was conveyed to her'separate use, or vested 
immediately in her husband. It was, therefore, necessary to 
inquire, whether the conveyance was of such a character, as 
to exclude her husband. At the common law a husband is 
burthened with the debts of his wife, and is entitled; absolute- 
ly or partially, according to circumstances, to her property ; 
but, in Equity, a gift may be made toa feme covert, so as to 
shat out and exclude the husband’s interference or interesPin 
it, provided the-intention be clearly expressed. This inten- 
tion, however, must be clearly and unequivocally expressed ; 
and the reason is, that, as the husband is bound to maintain 
his wife and bear the burthen of her incumbrances, he has 
prima facie a right to her property. Lewin on Trusts, 150. 
There is no technical language, in which this intention must 
be expressed, to render it efficacious. If the meaning be cer- 
tain, that the wife shall have the properiy, exclusive of her 
husband, a Court of Equity will execute the intention, Dar- 
ley v. Darley, 3 Atk. 399. Staunton v. Hall, 2 R. & M. 
180. Various expressions have been considered by the Gourt 
sufficient to deprive the husband of his marital right; Sach 
as “for her sole and separate use,” Parker v. Brooke, 9 Ves. 
583—“for her sole use,” Adamson v. Armitage, 1) Ves.—or 

ia 
2,2 


Heathman 


“for her livelihood,” Darley v. Darley, 3 Atk. 399—or ¢ 

she may receive and enjoy the profits,” Tyrrell v. Ho 

Atk. 258. In Lewin on Trusts, page 150, the autlorhas cél-. 
a 





SUPREME COURT OF NORTH CAROLINA. 4ot 


| various other cases, in which the Courts have Dec. 1844. 
held other words to be sufficient, as they were cleatly incon- Foomman 
sistent with the notion, that the-husband had any right to in- 
terfere with the property. These are but examples of expres- 
Sions, sufficiently strong to secure the property to the wife, in- 
dependent of the husband; and wherever words shall be 
used, equally expressive in the judgment of the Court; they 
must be deemed sufficient. In the deed we are considering, 
the words are “for the entire use, benefit, profitand advantage 
of Mrs. Eleanor Kincaid.” The word “entire” governs the 
conveyance, and gives its meaning and force to each of the 
other words, and is the same as if written “entire use,” “entire 
benefit,” “entire profit,” “entire advantage.” The best lexi- 
cographers define entire to be, whole, undivided, not partici- 
pated in with others. If this be the proper meaning of “en. 
tire,” as it certainly is, then it is evident, that it was not the 
intention of the deed, that the husband should have any inter- 
est in the negroes whatever; for they are conveyed to Ashbell 
Smith for thé use, benefit, profit and advantage of Mrs. Kin- 
caid, to be enjoyed by her, without any participation with any 
other person—a mode of expression equally strong with “sole 
use,” “sole and separate use,” and equally indicative of the 
same idea, that she was to enjoy the property free from any in- 
terference on the part of her husband. We conclude, there- 
fore, that the deed from Hall to Smith conveyed the negroes 
to the latter, for the sole and separate use of Mrs. Kincaid, 
during her life, and therefore no interest vested in her husband, 
William Kincaid. 
The bill must be dismissed as to Mrs. Kincaid, with costs. 
As to the remainder, after the life of Mrs. Kincaid, the bill 
must likewise be dismissed with costs; because the trust in 
remainder, tothe two daughters, as to two of the slaves, is 
aly cood, and the trust to sell the residue of the slaves 
and divide the proceeds amongthe heirs of Mrs.-Kincaid, vests 
the right to those proceeds in her children or issue, as pur- 
a we 


€ 


- Vv 
Hall. 
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Dec. 1844. My brethren instruct me to say, their opinion is founded on 


~ the whole sentence, taken together. 


Per Curiam, Bill dismissed with costs. 


GILES HEDGESPETH & AL. vs. ROBERT C. PURYEAR & AL. 


A testator devised all his property to his wife for life, and after her death, his 
property, except his lands, to be divided among his three daughters. He 
then directs as follows: “After the death of my wife, as aforesaid, it is 
further my will and desire, if there should not be property and effects, ex- 
clusive of the lands, sufficient to make to the amount of of $370 each, that 
my son Henry pay out of his portion, what will be sufficient for the pur- 
pose.” He devised his lands to be equally divided between his sons, Jo- 
seph and Henry. Henry’s interest ip the land was sold under an execution 
against him—Held, that, upon a deficiency of the personal estate, after the 
death of the wife, to pay the daughters $370 each, these legacies were a lien 
upon the land devised to Henry, and the purchaser, at a sale under an exc- 
cution against Henry, bought them subject to that lien. 


‘Cause removed from the Court of Equity of Surry County, 
at the Spring Term, 1843. 
The facts are set forth in the opinion delivered in this court. 


Alexander and Boyden for the plaintiffs. 
Badger for the defendants. 


Nasu, J. John Sater died in the year , possessed of 
considerable real and personal property, having previously 
made his last will and testament, duly executed to pass real 
estate, and which has been admitted to probate. By his will, 
he devised to his wife, Sarah Sater, the whole of his proper- 
ty, real and personal, during her life, and bequeaths to his 
daughters, at her death, as follows: “ After my wife’s death, 
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it is my will and desire, that the residue of my property, ex- Dee. 1844. 
cept my lands, be equally divided among my daughters, to 704.4. 
wit, Nancy McBride, Discretion Hedgespeth, and Malinda co 
Kelly.” He further gives power to his wife, Sarah, to give Puryenr, 
or make any distribution of the furniture, that she may 
think proper. The will, then, proceeds: “ After the death of 
my wife, as aforesaid, it is further my will ahd desire, if there 
should not be property and effects, exclusive of the lands, suf- 
ficient to make to the amount of $370, each, that my son 
Henry pay out of his portion, what will be sufficient for the 
purpose.” He then divides his lands between his sons, Jo- 
seph and Henry, giving to the latter much the larger portion. 
Sarah Sater is dead. The bill is filed to make the legacies out 
of the land devised to Henry Sater, alleging the exhaustion 
of the personal property during the life of Mrs. Sater. It 
prays a decree to subject the land in the hands of the defend- 
ants, Puryear and Edmonson, who, it alleges, are purchasers 
from Henry Sater, with full knowledge of their equity. 5 

The defendants, Puryear and Edmonson, in their several 
answers, admit the allegations of the bill, as to the devise to 
Henry Sater, and the legacies to the three daughters, but de- 
ny that the latter arecharged on the land ; and aver that they 
are personal liabilities of Henry Sater. But, if such a charge 
did exist under the will, that the land was liable only in the 
event, the personal property should prove insufficient, and 
they allege that the plaintiffs did receive out of that property, 
during the life-time of Sarah Sater, the full amount of their 
legacies, and, if they did not, enough was left at-her death to 
satisfy them, or that the property was wasted during the life- 
time of Mrs. Sater, and it was their duty to take care it was 
not so wasted. The answer states further, that an execution 
was in the hands of the sheriff of Surry, against Henry Sa- 
ter, which was levied on his interest in the land, and, at the 
sale, the defendant Puryear, as the agent of the defendant 
Edmonson, purchased it, and that the deed was made to the 
latter, and that, at the time of their purchase, they knew the 
contents of the will. Upon the coming in of the answers, 
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Deg. 1844. replication was taken, and the cause was set for hearing, and 


-—— 


peth 
v 
Puryear. 


Hedges- 


sent to this court for hearing. Before the cause was transfer- 
red here, by consent of the parties, a reference was made to 
the master, to ascertain, Ist, the amount of the assets in the 
hands of Zachariah Williams, the administrator of Sarah 
Sater. 2nd; the amount paid to the several complainants for 
their legacies; and 3d, whether the assets had been wasted 
by Mrs. Sater. The master made areport upon these several 
matters, to which the defendants have filed two exceptions. 
It is not necessary to say any thing as to the first, Nancy Mc- 
Bride never having been a party to the suit. She died before 
the bill was filed, as appears from the evidence, and her rep- 
resentative, if she has any, is not before the court. The 2nd 
exception is allowed. Upon an examination of the testimony, 
we are satisfied, that Mrs. Kelly received the full amount of 
her legacy out of the property, during the life of Mrs. Sarah 
Sater. The master reported that there was no evidence of 
any waste committed by Sarah Sater, and that the amount of 
assetts in the hands of her administrator, was $150. These 
items in the master’s report are not excepted to, and the report, 
as to them, was confirmed, and by the court a decree was 
made, declaring that this sum of $150, in the hands of Zach- 
ariah Williams, was assetts of John Sater, and liable to the 
payment of the legacies before the land. Such was the de- 
cree of the court below, with which we do not interfere. 
‘I'he master further reported, that, of her legacy, Discretion 
Hedgespeth had received the sum of $50, to which the de- 
tendants do not except. 

The primary fund, provided by the testator for the payment 
of the legacies, being exhaused, except the sum of one hun- 
dred and fifty dollars, in the hands of Zachariah Williams, 
the administrator of Sarah Sater, we are of opinion that the 
land devised to Henry Sater is liable to make up to the lega- 
tees, what may remain due to them. 

It was the testator’s object, that his daughters, Mrs. McBride, 
Mrs. Kelly, and Mrs. Hedgespeth, should each, after the death 
of his wife, receive the sum of three hundred and seventy 
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dollars, After giving the whole. of his property, real and per- Dec. 1844, 
sonal, to his wife during her life, he proceeds to make the be- 
quests, giving that sum toeach of them, to be paid out of the etl 
personal property of his, which should remain at the death of Puryeat, 
his wife. Apprehensive however, that a sufficiency for that 
purpose might not remain, and. anxious to secure to them his _ 
bounty, he provides another fund, to wit, the land devised to 
Henry. His words are, “if there should not be property and 
effects, (exclusive of the land) to make equal, &c.” then, “that 
my son Henry pay out of his portion, &c.” These words 
contain an express charge upon the land devised to Henry, to 
pay the legacies, as much so, as if he had used the word 
“charge” in the event of a deficiency of personal assetts. 

The answers of the defendants, Puryear and Edmonson, 
admit, that the land was purchased by them at a sale made by 
the Sheriff of Surry, under an execution against Henry Sater ; 
they then hold it, as he did, subject to this charge. ‘They al- 
lege that the land ought not to be held liable now, for the rea- 
son, that the personal assetts, at the death of Mrs. Sater, were 
sufficient to discharge the legacies, and that the complainants 
either were paid out of them or might have been, and that the 
assetts were wasted during Sarah Sater’s life estate. The 
only assetts found remaining, by the maste?’s report, after Sa- 
rah Sater’s death, were to the amount of $150; to this part 
of the report, the defendants did not except, and we have no 
evidence that the assetts of the testator were wasted by Mrs. 
Sater. On the contrary, the evidence shews she was a pru- 
dent, careful woman, and survived her husband ten years.— 
The property was not large, and it is evident the testator cal- 
culated it might not hold out, but might be exhausted in main- 
taining her. 

The bill must be dismissed as to Milly Kelly, and Wake- 
man McBride and his wife Nancy. ‘There must be a decree 
for Giles Hedgespeth and his wife Discretion, for the amount 
of their legacy, deducting the sum of $50 which they have 
already received, and, afler the application of the sum of 
$150 in the hands of Zachariah Williams, administrator of 
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Dec. 1544. Sarah Sater, and, heretofore by a decree of the Superior Court 

~ Of Surry County, declared to bea fund for the payment of 
the legacies, the balance of their legacies is declared to be'a 
charge upon the land devised to Henry Sater, in the hands of 
John B. Edmonson, in whom is the legal title. The Bill is 
dismissed as to Puryear, with costs. 


Per Curiam, Decree accordingly. 


NANCY JOHNSON & AL. ts. ANTHONY M. JOHNSON & AL. 


A bequest of “one-seventh part of all the balance of my negroes and stock,” is 
a specific legacy, and, upon the death of the legatee in the lifetime of the 
testator, as well as a pecuniary legacy to the same person, becomes a part 
of the residue, and will pass under a residuary clause. 

A testator, afier having given several legacies, bequeaths the residue of his 
estate, “not disposed of, to his wife and her six children, to be equally di- 
vided between them and their heirs, share and share alike.” A. one of the 
six children, died in the lifetime of the testator, eld, that this bequest was 
not, to the children as a class, but as if each had been particularly named— 
and as each was entitled to only one-seventh, that share could not be en- 
larged by the death of one in the liletime of the testator. Held, therefore, 
that the share of A., having so lapsed, was entirely undisposed of, and be- 
longs to the next of kin of the testator and his widow, the latter being enti- 
tled, in such case, by the express terms of the act of 1835, (Rev. Stat. ch. 
121, s. 12,) to a child’s part. 

The cases of Everelt v. Lanc, 2 Ired. Eq. 548. Perry v. Maxwell, 2 Dev. Eq 
488. Sorry v. Bright, | Dev. & Bat. Eq. 113, and Simms v. Garrolt, 1 Dev. 
& Bat. Eq. 393, cited and approved. 


Cause transmitted from the Court of Equity of Warren 
County, at the Fall Term, 1844, to the Supreme Court. 

The facts are thus disclosed by the pleadings: 

Sterling Johnson was twice married. By his first marriage 
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he had the following children, Anthony M. Johnson, John P. Dec. 1844. 
Johnson, Willis Johnson, and Littleberry Johnson, The tWO johnson 


former survived their father; but the two latter died before 
him, and before the making of his will, as hereafter mention- 
ed, each of them leaving several children. By his second 
marriage, he had seven children; one of whom died before 
her father, and before the making of his will, leaving an only 
child named Amaryllis Shearin ; the other six children were 
Etherton, Wade, Andrew, Augustus, Francis M.; and Mary 
A. L.. Johnson. 

On the 7th May, 1838, Sterling Johnson made his Will.— 
He thereby gave to his two sons, Anthony M. and John P., 
(by his first marriage) certain negroes and other things speci- 
fically ; and in like manner he provided for the children of 
his deceased sons, Willis and Littleburry; and for his grand- 
daughter, Amaryllis Shearin. 

The testator then lends to his wife, Nancy, during her wid- 
owhood, a tract of land, one-seventh part of his negroes, not par- 
ticularly given away, his furniture, &c. ; and. hé directs, that 
when the loan expires, the land shall be sold, and the proceeds 
thereof and the other legacies to her, be equally divided be- 
tween his wife’s children; his grand-daughter, Amaryftlis, 
having no part. 

By the tenth clause in the Will, the testator gave to Francis 
M. Johnson, “one-seventh part of all the balance of my ne- 
groes and stock, not herein before given away, and the sum of 
$250.” In like manner, by five other distinct clauses, he gave 
one-seventh part of the residue of his negroes and stock, to 
each of his other children by the last marriage. 

Finally, there is a residuary clause, in these words: “I give 
and bequeath to my wife and her six children, all the balance 
of my money and other property, not heretofore disposed of, 
to be equally divided between them and their heirs, share and 
share alike; my grand-daughter, Amaryllis Shearin, having 
no part of the above money or property.” 

The testator appointed his son Anthony M. and Thomas 
W. Harris, executors ; and then died in 1843, 
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Dec. 1844. Francis M. Johnson, diedjm the life-time of his father. 


Johnson 


v 
Johnson, 


The bill is filed by the widow and her five surviving chil- 
dren, against the executors, and the children an@ grand chil- 
dren by the first marriage, and also against Amafyllis Shearin. 
It prays, in the first place, forthe several particular legacies 
to the plaintiffs respectively, to which the defendants make no 
objection, but the executors say, they have always been ready 
to deliver or pay them. The bill in the mext place insists, 
that the legacies to Francis M. Johnson in the 10th clause of 
the will, of $250, and one-seventh of the negroes and stock, 
fell into the residue by his death, and that the whole residue, 
including those legacies, belong to the plaintiffs, as surviving 
residuary legatees. 

The answers insist, that both those particular legacies to 
Francis M. and his share of the residue, which lapsed by his 
death, are undisposed of by the testator, and are divisible a- 
mong his next of kin, according to the statute of distributions ; 
and that in such division the widow is not entitled to any part, 
because she did not-dissent from her husband’s will. 


Satinders for the Plaintiffs. 


Attorney General for the Defendants. 


Rurriy, C.J. The plaintiffs will,of course, have decrees 
respectively for their several particular legacies, according to 
the submission in the answer of the executors. 

The questions respecting the legacies given to Francis M. 
will be better understood by confining our view to one of those 
legacies at a time. 

The gift of one-seventh part of “all the balance of my ne- 
groes and stock,” is, undoubtedly, specific. Everett v. Lane, 
2 Ired. Eq. 548. Perry v. Maxwell, 2 Dev. Eq. 488. ‘That 
legacy, and the pecuniary one of $250, did not, by lapsing by 
the death of the donee, beome undisposed of, but fell into the 
residue, which the will disposes of. The residuary clause is 
in general terms, embracing “all the balance of, my money 
and other property ;” and it is clearly settled, that such a dis- 
position carries every part of the personalty not given away, 





SUPREME COURT OF NORTH\GAROLINA. «29 
or that turns out, in the e ‘not to have®been effectually Dec. 1844. 


given way, whether the failure arise from the illegality of the yoo. 

gift, or tHe death of the donee. Sorry v. Bright,1 Dev.&  v 

13 “Simms v. Garrott, Id. 393. — 
femains to be seen, how the residue, consisting of 
those lapsed legacies and the rest of the property, is affected 
by the death of Francis M. Johnson, one of the residuary leg- 
atees. We'think, so much of the residue as that person would 
haye been entitled to, had he survived his father, does not, by 
his death, go to the surviving residuary legatees, but lapsed 

and belongs to the next of kin. 
A distinetion prevails in England, in such cases between 
legacies given to two or more, jointly, or incommon. The 
former; upon the death of one of the donees, survives to the 
others, whether the death be before or after the testator’s,— 
Webster v. Webster, 2 Pr. Wms. 347. Morly v. Bird, 3 
Ves. 628. That is supposed to result from the right of survi- 
vorship incident to a joint-tenancy. Whether that be the rea- 
son or not, or whether our act of 1784, destroying the jus ac- 
crescendi, will have any effect upon the point here, it is not 
material to enquire in this case, since the words of this will 
clearly createa tenancy in common. As to that, the rule is 
well settléd. If a personal ‘fund be given to two or more, to 
be divided in certain proportions, and one of them die before 
the testator, what was given to that person lapses ; and where 
the subject of such gift is a residue, the lapsed share is, neces- 
sarily, undisposed of, and belongs to the next of kin. For 
each of thc donees is, by the terms of the gift, entitled to a dis- 
tinct and determinate share of the residue; and, therefore, 
that share is not enlarged by the death of the donee of another 
share. Pagev. Page, 2 Pr. Wms. 489. Owen v. Owen, 1 
Atk. 494, Ackroyd v. Smithson, 1 Bro. C.C. 503. This 
gift is to “the wife and her six children, equally to be divided 
between them, share and share alike.” " There is, therefore, a 
clear tenancy in common ; so as to bring the case within the 
geneéral rule. Nor does it fall within the exception to that 
tuleywhich was laid down in Viner, v. Francis, 2 Cox, 190, 
B4 
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Nec, 1844. where the bequest was “to the children of the testator’s de- 





Johnson 


v 
Johnson. 


ceased sister, M. C. to be equally divided among them,” and 
there were three children at the making of the will, but one 
died before the testator ; upon which it was held, that the gift 
was not to those children nominatim, nor as if it had been 
“ to the three children of M. C.” but it was to the children as 
a class, and the meaning was, that all or any of the described 
class, that should survive the testator, should take the fund. 
But this will is express, as to which children of the testator’s 
wife should take the residue, namely, “her siz children,” 
which she then had, “equally to be divided between them.” 
The gift is not, therefore, toa class of persons, as such class 
might exist at any subsequent period, but to certain persons 
then in being, and as completely identified, each of them, as 
if each had been designated by his or. her name, and the share 
of each of those persons is fixed, namely, at one-seventh part 
of the residue. Hence, the share of.one cannot be enlarged 
by the death of another. Ackerman v. Burrows,3 Ves. & 
Bea. 54. The share of Francis M. Johnson in the residue, 
therefore, lapsed by his death, and belongs to the next of kin. 
Another question is made as to the right of the widow to a 
distributive share with the next of kin, upon which there is 
now nodoubt. Although, previous to 1835, the widow was 
excluded, as we have held in the case of Brown v. Brown, 
at this term, 5 Ired. Rep. 136, and the cases therein cited, yet 
the act of that year, Rev. St. 121, s. 12, expressly gives her a 
child’s part of the husband’s personal estate, not disposed of 
in his will. 

It will be perceived, that no directions are given touching 
the remainder in the personalty lent to the wife, and in the 
proceeds of the sale of the land, at her death or marriage, 
which is given, “‘ when the loan expires, to be equally divi- 
ded among my wife’s children.” The pleadings raise no 
question on that part of the property; probably, because both 
parties thought the question was between the children of the 
second marriage alone, or, at any rate, that, if the others: had 
an interest in the fund, it was so remote as not to be worth lit- 
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igating now. For, the gift of that fund is not like that of the Dee. 1844. 


residue, “to the six children” of the wife, so as to be confined 
to those then alive, but to her children generally. It may, 
therefore, be a case within the rule in Viner v. Francis, and, 
if so, the whole remainder is vested in those of the children, 
who survived the testator, subject, perhaps, to open for.her af- 
ter-born children. Or it might, perhaps, be contended, that 
it is yet contingent, and will belong to such of the wife’s chil- 
dren as shall be alive at the period of division. Even if the 
latter should be the law of the case, the children of the first 
marriage, and the grand-daughter, Amaryllis, could take 
nothing therein, unless all the last -set of children should die 
before their mother ; so as, thereby, to leave this fund also un- 
disposed of by the will. .But, whatever may have been the mo- 
tive of the parties, it is to be observed, that, in point of fact, 
no directions have been asked on this point, and therefore it 
will be unaffected by the decree. 


Per Curiam, Decreed accordingly, 





Johnson 
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Johnson. 
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SAMUEL P. HILL & AL ts. THOMAS D. JOHNSTON. 


Dec. 1844. A.,.being indebted to certain infants, of whom B. was the guardian, agreed 
with B., that he would give his note to C., for a debt which B. owed the lat- 
ter, and accordingly did so, taking from B. a discharge for the debt due to 
his wards fer that amount. Held that C. having no notice of this arrange- 
ment between A. & B. was not responsible to the wards for the amount so 





received from A. ; 
Merely signing a paper as an instrumentary witness, ereates neither a legal 


nor a natural presumption, that such witness knew the contents of the paper. 
The cases of Plummer v. Baskerville. 1 red. Eq. 352, and Lockhart y. Phillips, 
1 Ired. Eq. 342, cited and approved. 


Cause removed from the Court of Equity of Caswell Coun- 
ty, at the Fall Term, 1844. 

The following is the state of the case, as presented by the 
pleadings and the proofs : 

John H. Graves was, on the 16th of September 1841, and 
for several years before, the guardian of the plaintiffs, Samuel 
P. Hill, Sarah J. Hill, and Maria W. Hill, and had also married 
their sister. At that time, James Mebane, as executor of the 
will of John Mebane deceased, owed to the plaintiffs and their 
sister, Mrs. Graves, a considerable sum of money, on account 
of legacies given to them by his testator, who was their grand- 
father. James Mebane was also, with others, the surety for 
Graves, for his guardianship. The defendant, Johnston, was 
a shopkeeper, with whom Graves had dealings for several 
years for supplies for his family, and also for his said wards 
respectively ; on all which accounts the demand of the defen- 
dant upon goods exceeded $1,500 in September 1841, and 
the defendant urged him to make some payment. Graves then 
informed:the defendant, that James Mebane owed him a consid- 
erable debt, and that hagexpected to receive a payment on ac- 
count of it in some short period, and promised that, when he 
did, he would pay the defendant, in whole or in part; and the 
defendant then stated to him, thatif Mr. Mebane would give 
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his bond to the defendant, in case it was not then convenient Dec. 1844. 


to him to pay the money, the defendant would accept it, and 
discharge Graves. Accordingly, Graves and Mebane went 
together to the defendant’s shop, on the the 16th September, 
1841, and Graves then gave to Mebane a receipt for the sum 
of $1,008 27, expressed to be “in full of a balance due from 
him as executor of Mebane, on account of my wile, 
and as guardian of Samuel P. Hill, Sarah J. Hill, and Maria 
W. Hill,” and the defendant Johtiston attested the receipt as 
subscribing witness; and, at the same time, Mebane gave to 
the defendant his bond for the sum of $841 79, part of the 
said sum of $1,008 27, and settled the residue thereof with 
Graves, in some other way. In May 1842, Mebane paid his 
bond to the defendant. During the dealings between Graves 
and the defendant, as above mentioned, the former was in the 
habit of making payments to the latter, in bonds taken by him 
for the hire of slaves belonging to his wards, and payable to 
him as guardian, amounting altogether to the sum of $495 75. 

Graves had similar dealings with Harvie & Gunn, who 
were also shop-keepers in the same place, and gave to them 
his bond for a balance of $262 85, and made them a payment 
thereon in cash, of $151 21, leaving a balance of $155 due 
on the bond, when Harvey & Gunn endorsed it to the defen- 
dant. In April 1842, it became known that Graves was in- 
solvent, and he execuicd to a trustee an assignment of certain 
property, in trust, to indemnify Mebane and his other sureties 
for his guardianship, and-removed-from this State ; and James 
Mebane was then appointed guardian of the plaintiffs. 

The bill was filed in January 1843, and charges, that, when 
Mebane gave his bond to the defendant, on the 16th Septem- 
ber 1841, he, Mebane, believed Graves to be solvent and fully 
able to answer to his wards for all their effects, that had or 
might come to his hands, and that the defendant then knew 
or believed Graves to be insolvent, and that he also knew the 
contents of the receipt given by Graves to Mebane, which the 
defendant attested, and that the money, or a large part of it, 
for which Graves had the demand against Mebane, was due 
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Hill 


v 
Johnston. 
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for a balance of the legacies to the plaintiffs. The bill insists, 
that the defendant holds all the money and bonds received by 
him from Graves, over and above the defendant’s accounts 
for supplies to the plaintiffs, as trustee for them—and the 
prayer is, that an account may be taken of all the dealings, 
on account of the plaintiffs, with the defendant, and that he 
may be decreed to pay and to deliver over to their present 
guardian, James Mebane, all such money, and also deliver 
over the bonds that may be found in his hands. 

The answer admits, that the defendant became uneasy at 
the delay of Graves in making payments on his debt, when 
he urged him to it in September 1841; but states, that the de- 
fendant did not then suspect Graves to be insolvent, and, on 
the contrary, was induced to believe that he was solvent, inas- 
much as he represented Mebane to be largely indebted to him, 
and as Mebane was nearly related to Graves, and the defen- 
dant knew that he was surety for Graves for large sums of 
money, besides for his guardianship, and as Mebane so readily 
assumed so large a part of Graves’ debt to the defendant.— 
The answer states, that, in consequence of his belief, from that 
conduct on the part of Mebane, that Graves was entitled to 
credit, he indulged him ou the residue of his debt, and lost it. 

The answer states, that, at the time Mebane gave to the de- 
fendant his bond, the defendant did not know on what account 
Mebane was indebted to Graves, and though he admits that 
he witnessed a receipt from Graves to Mebane, he states, that, 
he does not know the sum for which it was given, nor whether 
it expresses that the money was paid by Mebane, as executor 
of John Mebane, or not. The answer states, that the ar- 
rangements between Mebane and Graves were not commu- 
nicated te the defendant, and that the defendant considered 
that Mebane gave his bond, instead of Graves, either for his 
own accommodation, inasmuch as he could not conveniently 
then raise the money for which Graves was pressing, or to 
sustain the credit and for the accommodation of Graves, to 
whom he was a particular friend, and for whom he was bound 
as surety in many instances, as before mentioned. The an- 
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swer then sets forth the the defendant’s accounts for supplies Dee. 1844. 


to the plaintiffs forseveral years, including those for the year 
1842; and states the several bonds received from Graves on 
account, which were payable to him as guardian. 

The answer was put in at May Term, 1843, and a replica- 
tion taken to it; and at the sameterm, a reference was made 
to the Master, ‘to take an account between the parties.” 

At November Term, 1843, the Master reported, and submits 
to the Court, whether the defendant is chargeable to the plain- 
tiffs for the sum of $841 79, received from Mebane as afore- 
said ; and, in case he should be chargeable, the Master finds 
that, of the said sum, the plaintiffs were together entitled to 
$594 42 principal money, which he divides amongst the 
plaintiffs in proportion to their several legacies. ‘The master 
finds the bonds, received by the defendant from Graves, to a- 
mount to $495 95, as stated in the answer, and that some of 
the debtors, to the amount of $53 75, areinsolvent. The in- 
solvent bonds belonged to the plaintiff, Samuel P. Hill ; and of 


the good ones $162 25 also belonged to him; and the residue * 


of the good bonds belonged to the plaintiff, Maria W. Hill.— 
The Master submits, whether the dealings with Harvey & 
Gunn are to be included inthe amount. If they are, he gives 
the plaintiffs severally credit for their shares of the fragment 
of $151 21, made by Graves on that bond; and if they are 
not, then the Master gives the plaintiffs severally, a further 
credit forthe amount of the dealings of each of them with 
Harvey & Gunn, which was included in Graves’ bond. Up- 
on the whole, the Master findsthat Sarah J. Hill, (after deduct- 
ing the sum of $10 44, as her share of the cash fragment to 
Harvey & Gunn,) is indebted to the defendant in the sum of 
$181 44; that Samuel P. Hill, (after deducting $10 00 as 
his share of the payment to Harvey & Gunn,) had overpaid 
the defendant the sum of $41 78; and that Maria W. Hill, 
(after a like deduction of $17 55,) had overpaid the sum of 
$184 28. 

The answer also states, that in the year 1842, the plaintiffs 
still dealt with the defendant: Samuel P. Hili, to the amount 


Hill 


v 


Jehnston. 
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Dec. 1844. of $12 09; Maria W. Hill, $27 62; and Sarah J. Hill, $60 28; 
Hill making in all, the sum of $99 ‘94. The Master, although 
v. ke says such dealings did take place im 1842, and that the 
Johnston. | counts have not been paid, yet does not report the amount 
of them, nor assign any reason for not doing so. 

The defendant took no proofs, and the plaintiffs took but a 
single deposition, that of John H. Graves, in February 1844. 
The cause was then set for hearing and sent to this Court, and 
has been brought to a hearing on the pleadings, the deposition 
of Graves, and the report of the Master on the enquiry order- 
ed. Graves states, that, by agreement between Mebane, John- 
ston, and Graves, the bond of Mebane was given to Johnston, 
as a mode of payment from Mebane to Graves, and from 
Graves to Johnston ; that he did not inform Johnston, when 
the latter agreed to take Mebane’s bond, how the money Was 
due; except that it was coming to him from his wife’s grand- 

Mathers estate ; that, after Mebane had given his bond to the 
defendant, he, Grav es, gave Mebanea receipt for that sum and 


: 


othets paid by Mebane for him to other persons, but that it was 
not read to Johnston, nor by him, nor was Johnston informed 
by the witness or Mebane, that Mebane owed that money, or 
any part of it to Graves, as the guardian of either of the plain- 
tiffs, or otherwise than on Graves’ own account. 


Badger for the plaintitls, 
Kerr for the defendant. 


Rurrtn, C.J. The principal purpose of the bill is, to 
throw on the defendant the loss of the sum paid to him by 
Mr. Mebane, who has brought this suit, as the next friend and 
guardian of the plaintiffs, all of whom are infants. It is ob- 
viously the guardian’s own bill, in the name of the wards, and 
brought with the view of relieving the guardian from a liabil- 
ity for the sum paid by him, when he, at all events, knew, 
that the use then made of it was a misapplication of the fund 
by the person, who was then the plaintiffs’ guardian, and for 
whom the present guardian was then sutety. Thus viewed, 
the present suit is, certainly, not entitled to much favor, and 
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as the infants have undoubted redress for any loss. in the fpre- Dec. 1844. 
mises against theif present guardian, either as the surety of 75, 
their former g , or as concurring in his breach of trust, ——v 
there would be ground for tiesitating to grant relief oneaee 
against the deféndant, as primarily liable, were it true, that he 
also knew that the fund belongedy even in part, ‘to the plain- 
tiffs. Mebane has surely no equity of his own against the de- 
fendants, and unless he were unable to make their legacy good 
to the plaintiffs—of which thereisno suggestion—there seems 
to be no more propriety in the Ward’s ipsisting on payment 
from Johnston instead of Mebane, then there would be in their 
thus insisting against Johnston instead of Graves himself, 
were he upon the spot and fully able to answer the demand. 
It was the voluntary act of Mebane, to become paymaster for 
Graves’ debt to Johnston ; and if, in so doing, he did nob,, in, 
this Court, become discharged from his debt to the ; 
plaintiffs, it would be difficult to maintain, that the dé 
became chargeable therefor to the plaintiffs, in such a 
as to be liable to them, even before Mebane, thei’ 
debtor, and before Graves, the guardian, for whom > 
had bound himself as surety, and in whose devastavit he con- 
curred. But the Courtis relieved from the necessity of con- 
sidering the case as turning on that point of equity, because 
we are of opinion, that the defendant accepted Mebane as his 
debtor, in the place of Graves, innocently, and without having 
any reason to believe that either of the plaintiffs had any in- 
terest whatever in the matter. It did not lie on the defendant _ 
to enquire, what motive induced Mebane to assume the debt 
of Graves; and, among men of business, such an enquiry 
would be deemed impertinent ard offensive. I[t was sufficient 
for the defendant, that hedid not know nor have reason to 
suspect, that the other parties were doing wrong in-taking the 
money or legacy of the wards to pay their guardian’s own 
debts; and therefore he cannot be considered as ‘intending to. 
do wrong, by accepting payment of what one person owed 
him in property, which belonged to another person. Now, 
both the answer and the only witness examined in the cause, 

C4 
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Dec. 1844. (Graves himself, who is examined for the plaintiffs) state tha? 


Hill 


Vv 
Johnston. 


the whole representation made to the defendant by Graves 
and Mebane, before and at the giving of the bond, was merely, 
that Mebane owed Graves, and, says Gtaves im his deposition, 
“that the money was coming ¢o me from the estate of my wife’s 
grandfather,” whose executor Mebane was. It is true, that in 
a.receipt given atthe time for a large sum, which includes 
this, Graves says, that the whole sum, $1008 27 was in full 
of a balance of the legacies to his wife and her brother and’ 
sisters from their grandfather, and that Johnston witnessed it. 
But that neither creates a legal nor a natural presumption, 
that Johnston knew the contents. Plummer v. Baskerville, 1 
Ired, Eq. 252. And the defendant says that he does not re- 
member distinctly, that he did witness a receipt at all, and, if 
he did, that he has no recollection of the contents of it, or that 
he ever knew them; and Graves is very positive, that Mebane 


‘andvhe only read the paper, and that neither of them made the 


contents known to the defendant. Under such circumstances 
the plaintiffs cannot follow this fund into the hands of the de- 
fendant. If Mebane had paid the debt to Graves in cash, and: 
the latter had taken the coin or notes to the defendant in pay- 
ment, it could not be contended that the plaintiffs could recov- 
er merely upon proof, that it was the particular money receiv- 
ed for their legacy by their guardian, without something to 
affect the defendant with a knowledge of it and with bad faith: 
in the transaction ; fot if they could recover, when the defen- 
dant acted without bad faith in receiving payment of a just 
debt, no one would be safe in receiving money, and the course 
of trade would be arrested. There is no difference between 
that and the present case, in which Mebane gave a security 
for the money, as if it was simply a debt from himself to 
Graves or to the defendant, arid without allusion in it, or inti- 
mation otherwise to the defendant, of any fact tothe contrary. 
So far, therefore, as respects the sum paid by Mebane to the 
defendant, the bill must be dismissed; and, as that is the prin- 
cipal subject of controversy, and was, no doubt, of this suit 
being bronght, the bill must be dismissed with costs, to be 
paid by the plaintiffs’ next friend himself. 
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As to the other part of the case, the plaintiffs, upon the au-Dec. 1844. 
thority of 5 oop v. Phillips, 1 Tred. Eq. 342, and other 733, | 
cases of tha d, were entitled to an accountof the bonds wv 
belonging to. them, which the defendants received from their 2°" 
guardian, and for a decree for what the defendant thus receiv- 
ed, that was not applicable nor applied to debts, which the 
plaintiffs ought to have paid. But, as far as those bonds went 
in discharge of debts, contracted by the plaintiffs for necessa- 
ries, or by their guardian for them, it was a proper application 
of them, and the defendant has, to that extent, the right to re- 
tain the bonds or the money receivedon them. It is stated 
by the Master, that, in his guardian accounts, Graves annual- 
ly debited the several plaintiffs with their respective accounts 
to the defendant, which were transferred to Graves’ own’ ac- 
count at the end of the year, and included in his bonds given 
from time to time to the defendant. But that makes no-differs 
ence ; because Graves has never paid’his bonds. thus @iven 
on account of the plaintiffs, except, in part, by the transfer of 
the bonds which he had taken as guardian, and with which 
he also charged himself to his wards in his guardian atcounts. 
‘Therefore, Graves’ bonds are to be. regarded merely as securi- 
ties for the debts really contracted for the plaintiffs, and those 
debts are to be considered as paid, only by the bonds belong- 
ing to the plaintiffs, as far as they extend. "The money; which 
Graves paideither to Johnston or to Harvey & Gunn, was, as 
far as appears, Graves’ own money ; and therefore, it was appli- 
cable to that part of Graves’ debt to those persons,which he con- 
tracted on his own account. Hence, the Master erred in not 
charging to each of the plaintiffs his or her debts to Harvey and 
Gunn, (which is included in the bond assigned by them to thé 
defendant,) without deducting therefrom or crediting the plain- 
tiffs for any part of the payment of $151 21, made by Graves on 
that bond. That the defendant had a right to charge the 
plaintiffs with that debt, or, rather, their accounts included in 
the bond, is clear from the consideration, that, while Harvey & 
Gunn held it, Graves might have transferred to them bonds» 
taken by him as guardian, in payment; and, therefore, he 
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Dec. 1844. might pay their assignee in like manner. Equity looks at 


Hill 


y 
Johnston. 


~ the consideration of the bond, as constituting the debt, and the 
bond as merely a security, or one of several securities. Now, 
it is nothing to the creditors, that upon the accounts between 
Graves and the plaintitis, he might have been their debtors, if 
such was the fact in the case, for they had no means of ascer- 
taining the state of those accounts, and, as they knew that the 
plaintiffs had contracted so much debt with them, there was 
an apparent propriety in their receiving payment of those 
debts’of the plaintifis, in money or bonds belonging to them, 
in their guardiai’s hands, © According to the statements in the 
master’s reports, there is, perhaps, a small excess of those bonds 
over and above the sums due by the plaintiffs, upon their deal- 
ings, to the end of the year, 1841, after striking out the credits 
for parts of the sum of $151 21, paid to Harvey & Gunn. 
The omission of the master to report on the dealings of 1842, 
was probably owing to an opinion, that those dealings did not 
concern this controversy, because they were subsequent to the 
transfer of the bonds, which the plaintiffs are seeking. But 
that would be a mistaken opinion ; for, as those dealings were 
prior to this suit, they formed a just demand then against the 
plaintiffs, and they ought not to have a decree against the de- 
fendant to pay thein the money, when he has a just ground 
for a deduction or set off. 

The only difficulty, which the court has felt in the case, 
arises out of the circumstance,that the bonds assigned to the 
defendants, belonged to two of the plaintiffs only ; so, that, 
while the three plaintiffs are together, probably, indebted to the 
defendant, the balance may be due from one of the plaintiffs 
only, and to the other two, respectively, a balance may be due 
from the defendant. But under the circumstances of the case, 
we have not felt much embarrassed by that consideration. 
The plaintiffs have not relied on it, and those, to whom a bal- 
ance may be due, could not, perhaps, insist on a decree in a 
case, in which they have imprudently united with a person, 
who has no claim against the defendant, in a joint suit for a 
matter, in which all three of the plaintiffs have several inter- 
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ests. Indeed, we suppose the point of importance to the plain- Dee. 1844. 

tiffs is, whether there is, upon the whole, a balance due from Hn 

the defendant; for, as the same person is guardian for allthe v 
eae . . Johnston. 

plaintiffs, and there is no suggestion that each has not a com- °° 

petent estate in the guardian’s hands to pay his or her debt, 

neither plaintiff could lose by the application of the effects of 

one for the benefit of the other. It could only affect the costs,and 

they have already been disposed of,and, moreover, ought not 

to be allowed to one plaintiff, who unites with another, against 

whom there should be a decree for costs. ‘The court would 

therefore have no hesitation in ordering the guardian, in case 

a balance be found against one of the plaintiffs, to bring it in- 

to court out of the estate of that plaintiff, in order to answer 

a sum, that may be found due from the defendant to any other 

plaintiff. We suppose that these declarations will satisfy the 

parties as to the principles on which, in the opinion of the 

court, the case turns, and that they can adjust the acéounts 

without the expense ofa further reference. But if it shohld 

turn out otherwise, the cause must be sent back to the master, 

to make the proper enquiries, and state the accounts as now 

directed. 


Per Curiam, Decreed accordingly. 
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Dec. 1814. Where a will is made by a feme covert, under a power, this paper must be 

- - proved as a will in a court of probate, before a Court of Equity will act on 
it. But when the Court of Equity is called to act on such an instrument, it 
must, notwithstanding such probate, be again proved before the Court of 
Equity, that it was executed aceording to the power, that being a question 
the court of probate does not undertake to decide. 

When a feme covert has a separate estate in property, she may make a will 
disposing of it and appoint an executor, and such executor shall be her 
general representative. 

Where she has merely a power to appoint by an instrument in the nature of a 
will, the person she nominates in such an instrument as her executor, is not 
such in the usual acceptatipn of the term, but is merely an appointee in 
trust, in the first place for her creditors, and, secondly, for those, to whom 
she directs the property to go. 

The appointees of property, which a feme covert has aright, under marriage 
articles, to appoint to any person she thinks proper, are trustees tor her 
creditors in the first instance. 

An executor, or an appointee in the nature of an executor, is not bound to 
plead the statute of limitations, nor can the legaiees or ulterior appointees 
compel him to do so. 

The cases of Lash v. Hauser, 2 Ived. F.q. 493. Redmond v. Collins, 4 Dev. 441, 
Williams v. Maitland, | Ired. Eq. 92, cited and approved. 


Cause removed from the Court of Equity of Northampton 
County, at the Spring Term, 1844. 

The following is the state of the facts, as disclosed by the 
pleadings and proofs : 

In March 1817, Leonard Purdy and Sarah Smith, being a- 
bout to intermarry, entered into a marriage contract, wherein 
at was stipulated, “that the said Purdy shall have during his 
natural life and fully possess and enjoy, without any molesta- 
tion, all the negro property belonging now to the said Sarah 
Smith, together with the use of the land, &c.”—“provided al - 
ways, and. it is the true intent and meaning. of this covenant, 
that if the said Sarah should die without any child or child- 
ren, during her marriage with the said Purdy, then and in 
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that case, she is, and by these presents, at liberty and vested Dec. 1844. 
with full and ample powers to give and bequeath the said ne- Leigh 
groes to whomsoever she pleases.” This is as much of the 
covenant, as it is necessary to set out. The marriage took 
place, and Mrs. Purdy died in the year 1818, without having 
any child by Leonard Purdy. Before her intermarriage with 
Mr. Purdy, Mrs. Purdy had been the wife of Etheldred.Smith, 
upon whose estate she had administered, and the intestate 
Richard Crump, whose representative the plaintiff is, had 
been one of her sureties to her administration bond. 'Thede- 
fendants are her children and grandchildren, by her first hus- 
band. Mrs. Purdy left behind her a testamentary paper, sign- 
ed and sealed by her, and properly witnessed ; in which, she 
“gives and bequeaths” to her daughter Rebecca Gary, then the 
wife of the defendant, Roderick B. Gary, and, after her death, 
to her children, a part of these negroes ; and to the defendants 
the two Smiths, others of them. Then follows this clause. 
“The whole of said negroes, hereby bequeathed, are subject 
to the life estate of my husband, Leonard Purdy, agreeable to 
a marriage contract entered into between me and my‘ said 
husband, and dated the 29th day of March, 1817. I dohere- 
by nominate, ordain and appoint my friend, William B. Lock- 
hart, my executor, of this my last will and testament.” This 
paper was duly proven in the County Court of Northampton, 
at the March Term, 1820. Mrs. Purdy died day of 

in the year 1818, leaving her husband alive. ; 

During the life of Mrs. Purdy, an action was brought on 
her administration bond, against her and her husband, and 
the sureties thereto, by the defendant, Roderick B. Gary, as 
guardian of his own children and -of the defendants,’ the 
Smiths, to.recover from them their distribution shares of their 
father’s estate. A recovery was made in the year 1826, and 
the: intestate, Richard Crump, paid his rateable proportion 
thereof, Purdy being insolvent—and the bill is filed te 
subject the negroes, inthe hands of the defendants, to the 
payment of that portion. Before this recovery was made, 
an action had-been brought by the defendant, Gary, to recover 


Vv 
Smith: 
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Dec. 1844. from William B. Lockhart, as executor of Mrs. Purdy, a debt 


Leigh 
v 


Smith. 


which was due him from Mrs. Purdy; a judgment had been 
obtained by him;@nd, under the execution, he had purchased 
the negroes in quéstion, and held them as his until the year 
1838, when the defendants having filed their bill against hit 
as their guardian, this court decreed, that, as he was their 
guardian, he held the slaves in that fiduciary character ; ‘and 
decreed he should surrender them to the defendants. More 
than seven years elapsed, from the time the plaintiff’s intestate 
paid the money, under the judgment recovered against him, 
as the surety of Mrs. Purdy on her administration bond, until 
the filing of this bill—and the defendants pray the. benefit of 
the act of 1715, passed for the protection of the estates of de- 
ceased debtors. Among other grounds of defence, the defen- 
dants rely upon the fact, that an action had been brought by 
the plaintiff’s intestate, as one of the sureties of Mrs. Purdy, 
upon her administration bond, against Roderick B. Gary, up- 
on his guarantee to them, to induce them to become such su- 
reties—that other suits had been brought by the other sureties 
against him, the said Gary, for the same cause, all of which 
had been compromised, and that the sum paid by Gary to the 
several plaintiffs, was received by them, under said compro- 
mise, included the demand now set up, and was in full of all 
demands against the estate of Mrs. Purdy. It further appears 
in the case, that the present plaintiff, after the payment of the 
money to him by Gary, brought an action against William B. 
Lockhart, as the executor of Mrs. Purdy, and recovered a- 
gainst him the amount of his claim; the jury having found 
by their verdict, that said Lockhart had no assetts, the said 
negroes never had been in- his possession but were at the time 
of the plea and judgment in the possession of Gary, claiming 
them as his own property. 'The defendants aver that the said 
judgment was obtained’ by fraud, and in derogation of their 
rights. They further contend that, by the testamentaty paper, 
called the will of Mrs. Purdy, the defendant. Lockhart was 
not an executor thereof, and the judgment obtained against 
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him, was null and void, and did not compromise any of their Dee. 1844 
rights. * Leigh 
v 


B. F. Moore and Iredell for the plaintiff. Smith. 


Badger {or the defendants. P 


Nasu, J. Upon examining the evidence in this case, the 
Court is satisfied, that in the compromise of the suits, brought 
by the sureties of Mrs. Purdy against Mr. Gary as a guaran- 
tee, nothing more was settled, than their claims against him ; 
that nothing more was intended by the parties to be included 
and that im fact it extended no farther. It did not embrace the 
claim, now urged by the plaintiff, and he is at liberty, notwith- 
standing said compromise, to urge his present suit. ‘Phey 
are further of opinion, that it is not necessary to decide upon 
the question, whether the recovery made by the plaintiff a: 
gainst William B. Lockhart, asexecutor of Mrs. Purdy, was 
obtained by fraud or not, as they are satisfied, for the reasons 
hereinafter stated, that the said recovery was a mere nullity, 
The important question presented by the case is, have now 
the defendants the right to plead the Statnte of 1715, in bar 
of the plaintiff’s claim? William B. Lockhart, the executor, 
as he is called, of the will of Mrs. Purdy, is a party defendant 
and has not pleaded it. Can the other defendants, who are 
really the parties interested, do so? This involves the ques- 
tion, in what character is William B. Lockhart, to be consider- 
ed; ishe the executor, strictly speaking, of Mrs. Purdy’s will, 
or is he merely an appointee, to carry into execution the trust, 
which the law annexes to the appointment of Mrs. Purdy? 
It is deemed unnecessary, at this time, to enter into an elabo- 
rate history of the power of feme coverts to make wills, with 
or without the consent of their husbands. The paper pro- 
duced in this case, as the will of Mrs. Purdy, is an execution 
of a power secured to her, when she was discovert, and in 
every respect capable, not only of binding herself, but of bind- 
ing such persons.as-contracted with her.. She, in pursuance 
of the power thus secured to her, exeenited, before two wit- 

De. Gs 28S 
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Dec. 1844. nesses, the instrument she calls her will. Such a testamenta- 
Leigh ry paper, before itcan be available, either in law or equity, 


Smith 


must be regularly proved before the proper tribunal. In a 
court of equity, such probate alone will not suffice; for the 
courts of probate, in such cases, do not feel themselves called 
on to examine, whether the appointment is authorized by the 
power. There are other special circumstances, connected 
witha testament, which are not trusted to a court of probate, 
and which the grant of probate does not determine, but leaves 
open to the temporal courts. Upon the probate, therefore, be- 
fore the ordinary, a court of equity does not act, but requires 
that the instrument shall be proved, before them, to be such as 
was required by the power. ‘The witnesses, therefore, must 
be called to prove that the instrument, when the feme covert 
has power to appoint, was her act and is duly executed ac- 
cording to the requirements of the power. 

In this case, the will of Mrs. Purdy has been admitted to 
probate before the appointed tribunal, and in this court is ad- 
mitted by the answers to be duly executed, under the power 
given her by the marriage contract, for only under it, as such, 
can they claim the negroesat all. The court is, therefore, of 
the opinion that the will of Mrs. Purdy has been properly 
proved, and is a sufficient execution of the power secured to 
her. In her will, she refers to the marriage contract, as gov- 
erning the interests she conveys, and that is satisfactory evi- 
dence, that she considered herself as executing the power. 
What then is the character and power of William B. Lock- 
hart under that paper? Is he in the sense, in which the law 
understands the term, an executor? We think not; we con- 
sider him here but as an appointee in trust, to carry out the in- 
tentions of the appointar, as either expressed by her or implied 
inlaw. By this paper, Lockhart, though called an executor, is 
not strictly and properly such, even in the view of a Court of 
Equity, because Mrs. Purdy had no seperate estaée in the ne- 
groes, which she could bequeathe. When a feme covert has 
such estate, she may make a will and appoint an executor, and 
such executor shall be her general representative. Hulme v. 
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Tenant, 1 Brow. C. C. 16: Fettiplace v. Gorges, 1 Ves. Jr, Dee. out. 





46. Peacock v. Monk, 2 Ves. Sr. 191. wis ee 

But though it be true, that, in this case, Mrs. Purdy could 
not constitute Lockhart an executor, properly so called, it does 
not follow that his nomination is necessarily unmeaning, and 
to be rejected altogether. 'The paper is not a testament of per- 
sonal estate, but it is an appointment under the power in Mrs. 
Purdy. It isan appointment of the whole property, over 
which she had a power, and she has no other property. Then 
the enquiry is, what is the meaning of such an appointment of 
Lockhart as executor, in such an instrument? — It is apparent 
from reading the paper, that Mrs. Purdy thought she was dis- 
posing of her separate property, and in that view she appoint- 
ed an executor. But it turns out, the instrument cannot ope- 
rate in that way, but is only an appointment, and it is the ne- 
cessary construction of it, that, as the property would have 
vested in Lockhart, by virtue of his appointment as executor, 
so he must be intended to take to the same extent, and for the 
same purposes, as appointee in the instrument. What else 
could she mean by nominating an executor, but that he 
should take the estate in that way, in trust for creditors in the 
first instance, and then for the several appointees mentioned 
in the instrument? It is said, there was no necessity for an 
executor, as the creditors have the same remedy against the 
children, as appointees. But there was the same necessity, as 
in ordinary cases of executors to wills. One is, that creditors 
may obtain satisfaction from a single source, instead of going 
against all the legatees, and also that the interest of the credi- 
tors and legatees may be protected by a competent person. 
Here the ultimate appointees were a marricd woman, children 
and unborn grandchildren, and the appointment of some per- 
soil, as executor, to act quasi in that character, was convenient 
and useful. Under these considerations, we hold this appoint- 
ment to be in the first instance to Lockhart, to pay the debts 
of Mrs. Purdy, and then for the use of the other appointees, 
as if he were regularly an executor, and they were regularly 
legatees. Equity holds, that where an individual has a gen- 
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Dee. 1844. eral power of appointment over a fund, and actually makes 
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an appointment according to his power, the property appoint- 
ed shall form a part of his assetts in equity, for the payment 
of his debts, in preference to all claims upon him, by volun- 
teers, either as legatees or appointees. Sugden on Powers, 2 
Vol. p. 30, and the authorities there cited. Lockhart then be- 
ing a appointee in trust, the creditors of Mrs. Purdy could 
no more reach the property in his hands by an action at law, 
than if the appointment had been direct to the defendants. 
They could reach the assetts only through the aid of a Court 
of Equity. The judgment at law, obtained by the complain- 
ant aguinst Lockhart, was therefore void, and, of no effect, and 
could not, as we are disposed to think, break, of itself, the 
running of the statute of 1715. Lockhart is a necessary par- 
ty to this bill. To him is entrusted the right and the daty to 
take care of the property of the appointor, and, when called 
{nto a court of justice, to defend it. It is samewhat doubtful, 
whether the ultimate appointees are necessary parties. Lash 
v. Hauser, 2 Ired. Eq. 493. Castleton v. Fanshaw, Pre. in 
ch. 100. Lrparte, Dundney, 15 Ves. 498. But if they are 
necessary, it is because they are interested in the fund, and 
may have aright to see, that the trustee or appointee makes 
all the defence he is by law bound to make, or because they 
are in possession of the fund. It is well settled, both in Eng- 
land and this country, that the executor may or may not at 
his. pleasure, plead the statute of limitations. It is indeed 
more prudent, that he should do so, but he cannot be com- 
pelled to plead it, bya legatee. Heis the pars principalis or 
legitimus coniradictor, who is bound and authorized to act 
for all persons entitled to interests under the will as legatees. 
Redmond v. Collins, 4 Dev. 441. Williams against Mait- 
land, \st Ired. Eq. 2. And the legatees are bound by his 
act: “he alone brings a bill for an equitable money demand 
of the testator. He is the only party necessary by a creditor 
for an account of the assetts, neither the particular nor.the re- 
siduary legatees being required, though their interest may be 
affected.” Redmond v. Collins, 4 Dev. 441. In this case, 
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Lockhart, the appointee in trust, and a defendant, admits in Dec. 1844. 
his answer, that he has never paid to the plaintiff the money ,:.4 
claimed by him, and he does not plead the statute of limita- _ v 
tions, and we hold that the defendants, who are the appointees, = 
can have no right sotodo. if the negroes had been in the 
possession of Lockhart, there is no question but he might have 

paid the debt due to the plaintiff, although barred by thestatute, 

without exposing himself to the liability of paying over to 

the ultimate appointees. Williams v. Maitland, 1 Ired. 


Eq. 92. 





Per Curiam, Decree for the plaintiff 
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EQUITY CASES IN 'THE 


JOHN R. WILLIAMS ts. ROBERT MeCOMB & AL: 


Dee. 1844. A testator devised as follows: “I will and bequeath to my eldest son, Sam- 
uel, my two tracts of land lying on both sides of McCullock’s creek, in the 
north west of Charlotte town, and the half of the house I live in, and also 
one negro, &c. I also give unto my second son, James, the other half of 
this house I live in, and the lot it is built upon, with other appurtenances 
thereunto belonging, and my lot at the east side of the spring head.” Held, 
first, that by the devise of a house, the land on which it is situated will gen- 
erally pass, unless a different intention can be collected from the will; but, 
secondly, that the intention of the testator was, to give Samucl one-half of 
the house, and by necessity, the ground occupied by that half, and to give to 
James, the other half of the house, and all the remainder of the lot and ap- 
purtenances. 

The testator further devised as follows, after having given a negro girl to his 
daughter, Mary: “I also will and appoint, that if any one of the said chil- 
dren shall or do die before of age, or before they have lawful heirs begotten 
of their bodies, and are come of age, that in that case, what is then found 
of their legacy, shall go or be given to the next oneor two, that is living, and 
equally divided between the two living; if but one surviving, to get the 
whole.” Held, that the word legacy, as here used, referred to both the real 
and personal estate, and that, upon the death of James, under age and with 
out issue, all his property weut to his surviving brother and sister. 


Cause removed from the Court of Equity of Mecklenburg 
County, at Spring ‘Term, 1813. 

The case, presented by the pleadings and evidence and pro- 
ceedings in the cause, is fully stated by the Judge delivering 
the opinion. 


Alexander & J. H. Bryan for the plaintiff. 
Osborn § Iredell for the defendant. 


Nash, J. Samuel McComb died in the year 1795, having 
previously made his Jast will and testament, duly executed to 
pass real estate. At the time the will was made, he had three 
children, Samuel, James, and Mary. ‘The latter afterwards 
married the plaintiff, and is since dead, leaving children.— 
Samuel McComb lived several years after making his will. 
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and had another son, Robert, one of the defendants, "By his Dec. 1844. 
will, Samuel McComb devises as follows : “1 will and bequeath 
unto my eldest son, Samuel McComb, my two tracts of land. v 
lying on both sides of McCullock’s Creek, in the north-west —e 
of Charlotte town, and the half of the house I live in; and-al? 
so one negro wench, &c. lalso give unto my second son, 
James McComb, the other half of this house I live in, and the 
lot it is built upon, with other appurtenances thereunto belong- 
ing, and my Jot at the east side of the Spring head.” He then 
makes a bequest of a negro girl to his daughter Mary ; then 
follows this direction, “I also will and appoint, that ifany one 
of said children shall or do die before of age, or before they 
have lawful heirs, begotten of their own bodies and is come 
of age, that, in that case, what is to be then found of their 
legacy shall go or be given to the next one or two, that is liv- 
ing, and equally divided between the two living ; if but one 
surviving, to get the whole.” 

James died under age and without issue, leaving his broth- 
er Samuel and his sister Mary, alive. Robert McComb, the 
defendant, purchased from Samuel McComb, his interest un- 
der the devise in the house and lots deseribed in the clauses 
set forth above. The bill is filed for a sale of the lots, and 
for a division of the proceeds. The sale has been made un- 
der an order of theCourt of Equity of MecklenburgCounty, and 
the money is in the oflice awaiting the decree, as to the rights 
of the parties in the fund. 

For Robert McCombe, who stands in the place of Samuel 
McCombe, it is contended here, that by the devise of half of 
the house, one half of the lot passed ; on the other hand, the 
piaintiff claims, that, under the devise to James, one half of 
the house and the whole of the lot, excepting that portion on 
which Samuel's half stands, passed to him, together with the 
half of the back lot, being all of that lot owned by the testator. 
It is very certain, that, by the devise ofa house, land will pass. 
Croke Eliz. 89. Den on dem. of Clemans v. Collins, 2 
Term Rep. 409. 2 Saund. 401, n.2. Ist Tho. Coke 173. 
The Touchstone 74. And it is a general rule, that the words 
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made use of by a testator are to be uderstood, when unex- 


Williams ~ plained by him, so as to have their legal effect and operation. 


McComb, 


If, therefore, the devise to Samuel stood alone, it would have 
the effect claimed for it; because the !aw would infer, in that 
case, that such was the intention of the testator. But this le- 
gal inference lasts no longer, when, from what the testator has 
said in the will, such clearly appears not te have been his in- 
tention. To hold otherwise, would be binding up people to 
legal technicalities, and making their ignorance a trap for them, 
without allowing them, in the instrument, to explain them- 
selves. Crom v. Odell,1 Ball. & Bev. 472. Loveacres v. 
Blight, Cowper 355. 2 Bal. & Beat. 413. Beaumar v. 
Stock, 2 Bal. & Beat. 413. 

With a view to ascertain what is the meaning of a testator, 
every part of the will is to be considered, and such is the rule 
both in Courts of Law and Equity. Gittingard v. Stril, 1 


- Swanst. 28. Booth and Blundell, 1 Mer. 217, and Pittman 


Stevens, 15 East.510. Let us test this devise by these rules, 
The testator’s real estate consisted of two tracts of land, ad- 
joining the town of Charlotte, and the house and lots. We 
say this was the whole of his real estate, because he devised 
no other, mor is there any evidence that he possessed or own- 
ed any other. To his eldest son, Samuel, he devises the. whole 
of the land in the country, and one-half of the house in town, 
and to James, in a separate and distinct clause, he devises the 
other half of the house, “and the lot it is built upon, with 
other appurtenances thereunto belonging, and my back lot.” 
It has been argued, that the word “ half,” so clearly connected 
with the only word in the clause of giving, over-rides the 
whole clause, and governs the word “lot” in the succeeding 
part. We do not think so, The words are, “the lot,” which 
import, necessarily, the whole lot. This is strictly true, gram- 
matically speaking, ‘“ The,” is a definite article before nouns, 
which are specific or understood, and is used to limit or deter- 
mine their extent. The lot, then, without more, means the 
piece of ground of an ascertained quantity, marked off in the 
plan of the town of Charlotte. | But the testator goes on to 
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be more specific, and ‘adds the words, “upon which itis built.” Dec. 1844 


These latter words tell us, what lot is devised, and the a > Williams 
itive article the, shows the intention to be the whole 16t.” , 
use the article the before “lot,” if the testator meant t6 devi weCens. 
but one-half of it. Omit the article, and the half, ae 

to that construction, might be meant. Nor does this 

tion at all interfere with the Anonymous case in 2 Haywood, 
161, nor with that of Black v. Ray, in 1st Dev. & Bat. 334. 
In both these cases, the things devised are all in oné consecu- 
tive sentence, and followed by the words limiting the extent 
of the estate devised. No other construction couldiBe placed 
on the words, with any regard to the ordinary rules of con- 
struction, as is observed by the court in the latter case,- But 
the testator in the two devises, we are now considering, has 
seemed to be desirous to leave nothing to conjecture, as to his 
meaning. In the clause devising to Samuel a share in the 
house, he mentions nothing but half the house. In that to 
James he includes, “the lot upon which it is built, and with 
other appurtenances thereunto belonging,” appropriately such 
buildings, rights and improvements, as are upon the land, and 
used with the dwelling house as appurtenances thereto,— 
From the map, with which we are furnished, it appears, there 
were on this lot several out buildings, and a part of it was a 
garden. The testator omits all these, when devising to Sam- 
uel, and uses words which embrace them all, when devising 
to James. In giving a construction to a will, every part of it 
is to be considered, and no words ought to be rejected upon 
which any sensible meaning can be put, “every string must 
give its sound,” for the meaning of the testator must prevail, 
when it can be fairly found in our language, and is notin 
contradiction to any rule of law. Edens and others v, Wil- 
liams’ Er'rs. 3 Murp. 27. Williams v. Lane, 2 Car. Bi, Rep. 
266. Clemient v. Collins, 2 Term. 503. 

To support and strengthen the construction put on the de- 
vise in favor of Samuel, it has been further, ‘here, that 
it is a rule of construction, that every devise is intended for 
the benefit of the devisée, and’that it must have been the in- 
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Dee. 1844. tention of the testator here to make a devise to Samuel, which’ 
Williams WOuld be useful to him. And, if the whole lot is given to’ 


v 
McComb, 


James, the devise to Samuel will be without any benefit. The 
rule is correctly stated, and is supported by the authorities ci- 
ted by the counsel. To which we answer, a Court of Equity 
must not reason from inconvenient results, and thereby be in- 
duced to put a forced construction on the words used, or give 
them such a meaning, as was obviously not the intention of 
the testator. Junes v. Johnston, 4 Ves. 573. Smith v. Sircat- 
or, Ist Merivale, 361, and Bernard v. Montague, 1st Mer. 
431. Hume v. Rundell, 2 Sim. & Stre.117. We do not 
mean to say, that, when the meaning is doubtful, the court 
may not look to the inconveniences, which may result from 
one construction or another. It is true, that, in this case, it 
might have been more convenient to Samuel, and certainly 
more to his interest, to have one-half of the lot, as well as one 
half of the house, but certainly it was a matter of interest to 
him, and much convenience to have a right to use one-half of 
the house, particularly as his land was adjoining the town, so 
that the devise is beneficial to him. 

We are called on, to puta construction upon another clause 
in the will: the one directing the survivorship, or how the 
property shall be disposed of, on the death of either of the de- 
visees. Jt is not pretended, that Robert has any interest in 
the division of the fund, except as the vendee of Samuel, or, 
as one of the heirs of James, if the devise over is inoperative. 
Twoobjections have been urged against the survivorship; 
one is, that it is too remote ; and the other, that the real estate 
cannot pass asa legacy. As to the first objection, we do not 
think it arises in the case; because it is limited over to the 
children o7 child diving, which ties it up to the event of James’ 
death, without leaving issue. James died before he was twen- 
ty-one, without leaving issue. ‘The property should go over, 
and the words of the will are satisfied. Upon the death of 
James, the limitation over to his brother Samuel, and to his 
sister Mary, took effect. But it is contended on behalf of 
Robert, that nothing survived, but what was strictly a legacy, 
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as the testator has made use, of that word in this clause. The Dec. 1844. 
word “legacy” is properly applicable to bequests of personal Winisme 
property, but may be extended to embrace other species of _ v 
property, not technically within its import, to effectuate the ——— 
intention of the testator. This was a mixed fund, consisting 

of real and personal property. In the case of Hardacre v. 

Nash, 5 Term. 716, it was extended to embrace real estate, 

which was included in the clause. And so in Hope v. Tay- 

lor, 1st. Dur. 268. In Sibly v. Perry 7 Ves. 522, it was ex_ 

tended to annuities, and sec. 2nd Hoper on Legacies, 335.— 

The language of the clause is, “what is to be found of their 

legacy, shall go, &c.” In Hardacre v. Nash is, “but in case 

either or both of my children should dic before the decease 

of my wife, then those legacies which are here left them, 

shall, &c.” Tn what the testator calls a legacy were embraced 

several freehold estates, and the Court, to.carry out the inten- 

tion of the testator, decided that the latter passed under this 

clause, as well as the personalty, to the widow. Here the 

testator uses the word “legacy,” as embracing real pro- 

perty together with personalty, and he intended the whole 

should survive. In this view, the difficulty arising from the 
uncertainty of the words used, “ what shall be then found,” is 
removed. The land is then, as it was in 1795. 

Weare of opinion, then, that under the will of Samuel Mc- 
Combe, his son Samuel took but one half of the house, and 
from necessity the ground upon which it stood, and that James 
took the other, together with the whole lot except that, upon 
which Samuel’s half stood, together with the half lot adjoining. 
That upon the death of James, his share in the lot survived to 
Samuel and Mary, to be divided equally between them, and 
that Robert McCombe, by virtue of his purchase, stands in the 
place of Samuel McCombe. Robert will then be entitled to 
the whole of the value ofone half of the house, and the one 
half of the balance, and the plaintiff Williams will be entitled 
to a life estate in one half of the value of the legacy of James. 


Per Cvrram, Decreed accordingly. 








At the Session of the General Assembly of 1844-5, the 
MonornaBre Freperic Nasu, of Hillsborough, who had been 
previously appointed to that office by the Governor and Coun- 
cil, was elected a Jupce of the Supreme Court, in the pies of 
the HonorasLe WILLIAM Gaston, deceased. 


At the same Session, the Honoras_e Davin F.Catpwetu, 


of Salisbury, who had previously received the temporary 
appointment from the Governor and Council, was elected one 
of the Judges of the Superior Courts of Law and Equity, to 
supply the vacancy occasioned by the promotion of Jupez 
Nasn to the Supreme Court Bench. 
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To The Members of the Bar. 
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eae 
: yo EDITOR of TUF INDEPENDENT informs the Slow State, that he 
has prin ea acd h@@tg: scle, on i; ¢ ms, (}ORMS GF DEC ATIONS and 
other PLEALI SG, er bh e,a'ed by a_Membér of the Profession and believed to 
be accurate. ‘i heseasre in quires like Slank wiits, and ean be filled up with al- 
mvs as m-ch ease as themselves.» hey have been prepared wiih a view to 
facili.a@e .he introdac:ion nlar pleadings Courts of the State. 

Below will be fornd a listof the precedents are now for sale,and should the 


me he professi »n epcourage ‘he »ub he is authorized to say thatother pre- 

cedea’S Wilbbe pre. a'ed by the same hand, and every pleading in a)! the of action 

comm nlyused in the State will be furnished, which are necessary to acomplete 

record. r 

IN DEBT. Dectarations:—1. A count on Bond, and a count for sold, work 
and labor—money Jent, had and received. 

2. Against maker and indorser of single bond. 

3, On consiable’s bond—assigning two breaches—one for refusing to pay money collect- 
ed; the other for neglecting to collect. 

4. Against Executor, on bond of Testator. 

Preas :—1. Non est factum and nil debit. 

2. Non est fa¢tum. 

3. Payment at and after the day—set off. 

4. In debt on Constable’s bond—first, oyer bond and condition; 2, non est factum; 3, as 
to first breach that he did not have the claims to collect, that he did collect, and that he 
@id’ fot refuse to Pay over ; 4, as to second breach, that he did not have claims, and 
that he tried to collect and could not. 

IN ASSUMPSIT. Decuararions:—1. One count for work, labor apd «materials, 
goods sold, money lent, money paid, money had and received—and one-count on an ac- 
count stated. 

2, One count on prommissory note—one count for money lent, had and recéived—-andone 
on account siafed. 
st maker and indorser of promissory note. , 

4 utor—one count for work, labor, goods sold, money Jent and had and receiv- 

count on account stated with plaintiil as Executor. 

5. Executor—general count as in the last precedent, laying promise by ‘Tes- 
tator—another count forthe same, laying promise by defendant as esonee—end a 
third count on an account stated by defendant as Executor. 

Preas:—Non assampsit with notice of set off, and Stat. Lim. 

2 Executor—, time to plead; 2, general issue ; 3 Stat. Lim. ; 4, fully administered, 

RepuicatiOn :—Similiter as to first plea and issue tendered on Sta. Lim. 

DETINUE. Dectararions —In twocounts—I, on bailment; 2, on finding. 

Puras :—Non detinet—Stat. Lim. 

CASE, Deciarations:—1. For deceit, one count on fraudulent warranty, andone alleg- 
ing scienfer. , 

2. Trover. 

Preas:—Not guiliy; Stat. Lim. 

REPLEViN. Dectxnations:—1, For slaves where re-plevied and re-delivered to 


; 


jon. 
t or strange traversing plainziff's property. 

iliter; 2, iss@e On traverse. » a ’ 
ns:—l. For assault and bauery. , 


\. e be 7 

1. Not guilty, Stat. Lim. son assanli, moliter manus, &c. *j 

2. Bot ilty, Stat. Lim. licence, Jib. teny* *} 
EIBCTS T. Decvarati 1. On one demise. 
2. demi 


Ses. § ; r “ e ‘ a 
i Gentlemen desirous of obtaining thé@bove Blanks will pnakeameeics to 
EDMUND B. FREEMAN, Esq. atthe Supreme Court Cleck’s Room, in: pitel. 
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